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Current Topics. 
The late Sir Walter Nicholas. 


THERE WILL be very general regret at the death of Sir 
Wa Ter P. Nicuoxas, Clerk to the Rhondda Urban District 
Council, and member of the firm of Messrs. Morean, Bruce 
and Nicuotas, Solicitors, Pontypridd. In addition to the 
work of a large private practice, Sir WALTER discharged the 
duties of several important appointments, and has performed 
valuable public services both in the Rhondda Valley and in a 
wider sphere. In modern society the solicitor can, and 
generally does, make for himself a career of great usefulness, 
whether in private practice or municipal office, or in other 
departments of administrative work. With characteristic 
courage Sir WALTER Nicno.as entered each of these spheres, 
and his undoubted abilities and the influence and position 
which he achieved fully justified his doing so. By his death 
local government bas been prematurely deprived of one of its 
leading administrators. 


An Empire School of Law. 


In A LETTER which appeared in The Times on Wednesday 
of last week, Professor H. A. Smiru, of McGill University, 
Montreal, opportunely called attention to the desirability of 
establishing in London a School of Advanced Legal Studies. 
He gave, amongst others, two particularly strong reasons in 
favour of such a proposed school. The first was the urgent 
need for conserving the legislative energy of the Empire. 
The school, when established, might be made to serve as a 
clearing house for knowledge and scientific study of legislative 
experiments in the constituent parts of the Empire. The 
second reason was the need in London of a real library of 
Imperial Law. Professor H. C. Gutreriper, Dean of the 
Faculty of Laws in the University of London, and Secretary 
of the Society of Comparative Legislation, in a letter published 
in Monday’s Times, endorses Professor Smiru’s suggestions. 
All connected with legal education in London realise all along 
how urgent the demand is for some such school of law as that 
proposed by Professor Smiru. There is a steady and growing 
demand from the Dominions for advanced tuition and 
guidance in legal subjects. Unfortunately, as Professor 
GUTTERIDGE points out, both the Law Faculty of London 
University and the Society of Comparative Legislation have 
not, owing to lack of funds, been able fully to provide the 


But their handicapped efforts have met. 
with considerable success and whole-hearted welcome by 

Colonial students. It seems clear that the task of establishing 

a really successful Imperial School of Law can only be 

accomplished by the co-operation of the three great London 

educational bodies, namely, the Inns of Court, the Law 
Society, and London University. It is to be hoped that these 
three bodies will seize this new opportunity to co-operate in 
the service of the Empire. 


Enforcing the New Rules of the Road. 


THE OLD rule of the road was a short and simple matter ; 
it was that every rider or driver of a carriage horse 
or beast of burden must keep to the left or near side 
of the road, except when overtaking any other traffic. 
That was the custom and under s. 78 of the Highways 
Act 1835 it was made an offence to disregard it. But in 
these days of one-way streets and “ gyratory traffic ” it has 
become a much more difficult matter to kgep within the new 
and complicated rules which prevail in London and large 
towns. The main thing is for drivers to watch for white lines 
in the street and to obey the police directions, for they disregard 
them at their peril. The first case of disobedience toa gyratory 
traffic direction has recently occurred, a Lancashire gentleman 
having been fined £3 3s. and costs, at Bow Street, for driving 
his car on the wrong side of the Victoria Memorial to go up 
Constitution Hill. Presumably he was prosecuted for reckless 
or negligent driving under s. 1 of the Motor Car Act, 1903, 
the effect of his disregard of the regulations being to obstruct 
and endanger other cars. The defendant said it was a mis- 
understanding and entirely his own fault. He went the way 
he did because he had gone that way before, and did not see 
the white line imposing a new route upon him. It is important 
that these white lines and traffic directions should be made 
clear to all drivers using the street. In London there is not 
much excuse for disobeying the new rules, but there aie o ther 
places where the stranger is expected to obe 'y special directions 
of which he has no indication—Bournemouth, for instance, 
where a gyratory system was recently imposed in The Square, 
and a driver may be held up because there is (or was, at any 
rate, recently) no white line or other indication of its existence. 


necessary facilities. 


Legitimacy Declaration Proceedings. 
THE PROPOSED action to establish the legitimacy of Master 
Grorrrey Russett under the Legitimacy Declaration Act 


28 
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will, if started, no doubt be founded on the opinion of his 
mother’s legal advisers that the decision in Russell v. Russell, 
1924, A.C. 687, was not sufficient to establish his full legal 
rights. Clearly it would be premature to discuss the issues, 
but it may be observed that, if the action was brought and 
failed, the combined result of the two cases would produce 
a startling legal absurdity. But another of a somewhat 
similar nature already occurs when a respondent wife confesses 
to adultery with ac )-respondent who denies it, and the husband 
obtains a divorce from her on her confession, although the 
co-respondent, having no receivable evidence against him, 
is not officially guilty of the offence (as in Robinson v. Robinson 
and Lane, 1858, 1 Sw. & Tr. 362, and the well-known case of 
Crawford v. Crawford and Dilke, in 1886, reported on another 
point 11 P.D. 150). 

Actions under the Statute of 1858 are not very common, but, 
when they occur, a substantial estate and sometimes a title 
may be at stake, so that a fierce legal struggle ensues to bring 
joy to the Press. The last well-known case was that of 
Slingsby v. A.-G., 1916, 33 T.L.R., taken up to the House of 
Lords, which, together with the Court of Appeal, disapproved 
of a sculptor being called as an expert witness as to a likeness. 
The issue in that case was the rarer one, whether the boy was 
the son of his alleged mo her, and it was decided that he was 
not. The claim of Ernest HENRI SACKVILLE to the dignity 
and estates of Baron SACKVILLE OF KNOLE, rather more than 
twenty years ago, will also be remembered. Incidentally, 
although the Crown is expressly bound by a finding under the 
Act (s. 1), a Committee of Privileges of the House of Lords, 
although it would doubtless respect and follow such a finding, 
cannot apparently be compelled to do so, for it is not bound 
by any legal process. Where there is a knotty legal point, 
however, it may be composed of law lords, as in The Poulett 
Peerage, 1903 A.C. 395. 

The principle as to a husband's evidence, established in 
Russell v. Russell, is quite general, and would apply to an 
action under the 1858 Act, if launched. As to whether that 
principle is just or expedient, opinions sharply differ, as 
may be gathered by reading Lord Carson’s very vigorous 
dissenting judgment. 


An Incumbent’s Tombstone Censorship. 


A Partsuioner of the Rev. H. P. Pottarp, rector of Mill- 
brook, Bedfordshire, desired to erect a tombstone of Italian 
marble in the « hurchyard. The rector objected on the ground 
that, however desirable it might be in itself, it would be in 
glaring discord with its surroundings. Neither side giving wav, 
the dispute was brought before Mr. Kennet MacMorran, 
Chancellor of the Diocese of St. Albans, who upheld the rector 
on the ground that he had “ a perfect right to refuse to sanction 
the erection of an unsuitable monument in his churchyard.” 

Ultimately compromise was made on a granite cross. The 
law laid down, however, may perhaps startle some of the 
laity, and it certainly brings the clerical right very near its 
extreme limit. In Bardin v. Calcott, 1789, 1 Hag. Con. 14, 
it was laid down generally that the consent of the incumbent 
must be sought before the erection of a monument. Inci- 
dentally there is a reference to “ the drying of linen and the 
spinning of ropes, and other practices that are unseemly 
enough in such places.” The decided cases as to the incum- 
bent’s veto have as a rule had reference rather to the inscription 
on than the design of a tombstone, and especially to the vexed 
question of exhortation to pray for the repose ‘of the soul of 
the deceased. In Breeks v. Wolfrey, 1838, 1 Curt. 880, a 


criminal prosecution instituted by the incumbent against 
a widow for a simple exhortation on her husband's tombstone 
for prayer for his soul, with a supporting text from “‘ Maccabees” 
failed, the theological point being discussed at length. It was 
made to appear, however, that, if the tombstone had not 
been erected, a faculty for such an inscription would not have 
been granted, and in Pearson v. Stead, 1903, P. 66, a somewhat 





fuller insexiption on the tomb of a Roman Catholic was dis- 
allowed. As marking a limit to the incumbent’s censorship, 
however, in Keet v. Smith, 1876, 1 P.D. 73, his objection to 
the description of a Wesleyan Minister as “the Rev.” was 
disallowed as unreasonable. 

These cases shew that an incumbent has some sort of 
censorship, but not an entirely arbitrary one, over the inscrip- 
tions on tombs, and the same principles seem applicable to 
the design. Might then he forbid, say, an urn, or a classical 
mausoleum, on the ground that it savoured of paganism ?¢ 
The argument would lead to this conclusion, but if this is the 
law it has been a dead letter for hundreds of years. A censor- 
ship on the grounds of taste goes a step further. If the 
parishioner’s choice is the incumbent’s eyesore, one of course 
must give way, for “de gustibus” cannot apply. A 
Chancellor is learned in Ecclesiastical law. Mr. MacMorran 
appears in effect to claim that he is an arbiter of taste—for 
which some may deem the qualification of legal learning 
insufficient. Really, however, he simply acts to protect 
the public against the unreasonable use of his powers by the 
censor-incumbent. 


What is a “Club” for the purposes of s. 4 of the 

Licensing Act, 1921? 

THE MEANING of the expression “ club” appearing in s. 4 
of the Licensing Act, 1921, was recently considered by a 
Divisional Court in Watson and Another v. Culley (Times, 
14th April, 1926). Section 21 of that Act provides that 
“ Subject to the provisions of this part of this Act, no person 
shall, except during the permitted hours (a) either by himself 
or by any servant or agent, sell or supply to any person 
in any licensed premises or club any intoxicating liquor to be 
consumed either on or off the premises.” In s. 20 of the Act 
“club” is defined as meaning “registered club.” The 
question for the opinion of the court in Watson and Another 
v. Culley, supra, was shortly whether the expression “ club ” 
in s. 21 referred to the association of persons who formed the 
club, or whether it referred solely to the club premises, i.e., 
the premises of the registered club. In Watson and Another v. 
Culley, supra, the facts were shortly as follows. The Hockwold 
Village Club was a society registered under the Friendly 
Societies Act, and occupied certain premises known as the 
Hockwold Village Club. By a rule of the club made in 
pursuance of s. 1 (2) of the Licensing Act, 1921, the hours for 
the sale of intoxicants on the registered premises were fixed 
from 11 a.m. to 2 p.m. and 5 p.m. to 10 p.m. On the 
5rd August, 1925, a fete was being held at Hockwold Hale, 
and a committee of management of the club arranged for the 
purchase of refreshments, including intoxicants, which were 
delivered at a room adjoining and having entrarce on the 
grounds on which the fete was being held. This room had been 
specially engaged for the occasion, and was situated about 
half a mile from the registered premises of the club. Orders 
were given for the supply of intoxicants from this room to 
members of the club at any time, and it was the validity of this 
order which was indirectly challenged. The Divisioral Court 
held that the order was valid, and that no infringement of the 
licensing regulations had taken place by reason of the sale of 
intoxicants in the circumstances outside the hours fixed by 
the club. On a consideration of s. 4 (a) of the Licensing Act, 
it is clear that the expression “club” which immediately 
follows the expression “ licensed premises” cin only mean the 
club premises, i.e., the premises babitually used by the club, and 
it can have no reference to a “club” in the sense of an 
association of persons, and if that is the meaning of the 
expression “ club” in s. 4 of the Licensing Act, 1921, then it is 
also clear that a sale on premises not habitually used for the 
purposes of the club, but taken for a special occasion or 
occasions, would be exempted from the provisions of the Act, 
since by s. 20 of the Licensing Act, 1921, “club” means 
a “ registered club,” and by s. 91 (1) of the Licensing Act, 1921, 
registration cf a club is required only in so far as the club 
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“occupies a house or part of a house which is habitually used 
for the purposes of a club . . . or any other premises which 


are halntually so used.” 
A Practice Point Affecting the Law of Libel. 


AN IMPORTANT practice point arising out of a libel action 
was decided by the Court of Appeal in Godman v. Times 
Publishing Co. Itd. (Times, 14th April, 1926). There the 
plaintiff had instituted proceedings in respect of an alleged 
libel‘ous article, the gist of which was, according to the plaintiff, 
that the plaintiff had entered into a conspiracy to defraud 
certain underwriters by arranging a pretended piracy of the 
cargo contained in a vessel called the “ Veronica.” The 
defendants justified, but, in their particulars of justification, 
the defendants set out facts and matters other than those 
relating to the particular cargo on the particular vessel, 
i.e., the “ Veronica,” alleging that the plaintiff had purchased 
three vessels (including the “ Veronica ":) and had formed a 
company to take over these vessels, he himself retaining a 
controlling interest in the company; and that these three 
vessels were used to carry spirits in the rum-running trade 
On application made in chambers, Mr. Justice Fraser struck 
out the particulars in so far as they related to the vessels other 
than the “ Veronica,” but on appeal the Court of Appeal 
reversed the order made by the learned judge, and allowed 
the particulars of justification to stand, notwithstanding that 
the particulars in question set out facts and matters other 
than those concerning the “ Veronica,” to which alone the 
alleged libel referred. It should further be noted that the 
plaintiff had confined the innuendo to the matters relating to 
that vessel and that vessel alone. An innuendo is always 
difficult to plead, and care must be taken in its drafting, since 
if it is made too wide, it may open the door to the defendant 
to justify matters not included in the libel (which in itself 
perhaps could not be justified at all). Thus an opportunity 
may inadvertently be offered to a defendant to succeed on a 
plea of justification, when otherwise he could not succeed at 
all. Although the above decision of the Cotrt of Appeal in 
(fodman v. Times Publishing Co. Ltd., affects an important 
point of practice, in that it enables a defendant to introduce 
into his par iculars of justification, extraneous matter, not 
alleged in the libel and not referred to in any way inthe 
innuendo, yet the same amount of care as hitherto is required 
in the drafting of the innuendo, since, as the Court of Appeal 
pointed out in their judgment, the admission of the par- 
ticulars did not preclude the raising of an objection at the trial 
that the evidence of the matters included in the particulars 
was irrelevant and inadmissible. If, of course, the innuendo 
is pleaded too widely, so as to entitle the defendant to justily 
in his particulars as to other matters, not included in the 
original libel, the plaintiff might not be entitled to take such 
an objection, since by his innuendo he will have made such 
other matters issues in the case. 


What is a “Subsequent Offence” within s. 10 of the 
Criminal Law Act, 1827. 


THE RECENT decision of the Cou:t of Criminal Appeal in 
Rex v. Fielder (8th March, 1926), affords an interesting 
illustration of the technical points that occasionally arise with 
regard to sentences. There Fre.per had been sentenced 
on the 17th December, 1925, to six months’ imprisonment 
for three offences of false pretences. Subsequently, on the 
26th January, 1926, after he had served about one month of 
his sentence, he was convicted of bigamy. The learned judge, 
taking inte consideration the fact that the charge of bigamy 
had arisen out of the same set of circumstances as the charges 
of false pretences, intimated that there should be one sentence 
of twelve months’ imprisonment to cover both offences, and 
he sentenced the prisoner to six months’ imprisonment in 
respect of the bigamy, such imprisonment to commence at 
the expiry of the first sentence of six months in respect of the 
false pretences. Now, s. 10 of the Criminal Law Act, 1827, 





provides that wherever sentence shall be passed for felony on 
a person already imprisoned under sentence for another crime, 
it shall be lawful for the court to award imprisonment for the 
subsequent offence, to commence at the expiration of the 
imprisonment to which such person shall have been previously 
sentenced. In the above case, it should be noted that the 
bigamy had been committed at an earlier date than the false 
pretences, though the prisoner had been tried subsequently 
for the former offence. The learned judge accordingly felt 
the same doubt that was felt by the Court of Criminal Appeal 
in Rex v. Hemming, 1912, 7 Cr. App. Rep. 236, as to whether 
the words “ subsequent offence” in the above section would 
apply to an offence committed previously but tried subse- 
quently, and he accordingly recalled the prisoner and sentenced 
him instead to imprisonment for eleven months, the first five 
of which were to run concurrently with his previous sentence. 
The result of this was to cause the prisoner to serve eight days 
longer than the twelve months, and this matter was put right 
on appeal by the Court of Criminal Appeal. That court, 
however, did not express any opinion as to the meaning of the 
words “subsequent offence,” but pointed out that it was 
always open to the judge in such a case to hedge the difficulty 
by making the sentence for the offence tried later concurrent 
with the existing sentence. It is unfortunate that this 
occasion was not taken for the expression of a decided opinion 
so as to remove any doubt as to the meaning of the above 
expression. 


Right to alter Drawings by Owner of Copyright. 

AN INTERESTING decision affecting s. 7 of the Fine Arts 
Copyright Act, 1862, was recently delivered by Mr. Justice 
Tomuin, in Preston v. Raphael Tuck & Sons, Ltd. (Times, 
Ist April, 1926). This decision is of all the more import- 
ance by reason of the fact that the above section, it is 
believed, has only once before been considered, namely, in 
Carlton Illustrators v. Coleman and Co., 1911, 1 K.B. 779. 
In Preston’: case the plaintiff had sold the copyright in two 
of her drawings to the defendants, and she alleged in her claim 
that the defendants had altered those drawings by cutting off 
portions of the original designs and by altering the shape and 
colour of the drawings, and had sold them thus altered, as 
her work. There was no express representation that these 
drawings as altered were the work of the plaintiff, but the 
plaintiff alleged that her work was so distinctive that anycne 
who was acquainted with her work and saw the drawings 
as altered would have thought that they were her work. 
Now s. 7 of the Fine Arts Copyright Act, 1862, provides that : 
“‘ Wo person shall do or cause to be done any or either of the 
following acts, that is to say . Fourthly, where the author 
or maker of any painting drawing or negative of a photograph 
made either before or after the passing of this Act shall have 


if any alteration shall afterwards be made therein by:any other 
person, by addition or otherwise, no person shall be at liberty 
during the life of the author or maker of such work, without 
his consent, to make or knowingly to sell or publish or offer 
for sale such work, or any copies of such work, so altered as 
aforesaid, or any part thereof, as or for the unaltered work of 
such author or maker...” Mr. Justice Tomiin, although 
he found, as a fact, that a material alteration had been made, 
and that the plaintiff's work had a distinctive style, neverthe- 
less held that there had been no breach of the provisions of the 
above section. The learned judge, after commenting on the 
difficulty of construing the section, expressed the opinion 
that in order to constitute an infringement thereof it was 
necessary that there should be “a selling or publishing on 
conditions under which to the knowledge of the seller or 
publisher, there was made either expressly or by necessary 
implication a representation that the author was the author 
of the work sold or published in the form in which it was sold 
or published.” In the case in question there was no express 
representation, nor did the facts, in the learned judge's opinion, 
warrant the inference of any such representation. 
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Perquisites or Profits. 


Ir is often a matter of some difficulty to determine whether 
a payment is a profit or perquisite and as such liable to tax, 
or whether it is merely in the nature of a gift and therefore 
exempt. 

Mr. Justice Row tatr had recently to decide whether or not 
gite money received from a benefit cricket match was a per- 
quisite or profit, and as this decision is of interest, it may be as 
well to examine the facts therein in some detail. The case in 
question is that of Reed (Inspector of Taxes) v. Seymour, 
infra, p. 567. There a professional cricketer, Seymour, was 
given a benefit match, the net proceeds of the gate money, 
after deducting therefrom entertainment tax, ground and 
similar expenses, amounting to £939 16s. 1ld. The terms 
on which the benefit match was given to SEyMouR were, inter 
alia, that the proceeds of the benefit should be invested in the 
name of the trustees of the club during the pleasure of the 
committee, which reserved to itself an absolute and unfettered 
diseretion as regards the method of dealing with the proceeds, 
in the interest of the beneficiary. It appeared, however, that 
the practice was to hand over the capital sum to the bene- 
ficiary on his retirement from cricket, or on his finding a suit 
able investment of which the trustees approved. This sum, 
together with another sum, the result of public subscriptions, 
had been invested for the benefit of the beneficiary, but these 
investments were later realized, and handed over to the 
beneficiary for the purpose of enabling him to purchase a 
farm. The Crown sought to make the beneficiary liable to 
tax in respect of the net gate money received from the benefit 
match, though on the other hand it made no claim in respect 
of the sum which had been raised by means of voluntary 
subscriptions. 

Now R. 1 of the rules applicable to Sched. E of the Income 
Tax Act, 1918, provides that ‘ Tax under this Schedule shall 
be annually charged on every person having or exercising an 
office or employment of profit mentioned in this Schedule 
(cf. Rule 6), or to whom any annuity, pension, or stipend as 
described in this Schedule is payable, in respect of all salaries, 
fees, wages, perquisites or profits whatsoever therefrom for the 
year of assessment tule 4 (3) of the above rules which 
was formerly in force defined “ perquisites” as follows : 
“ Perquisites shall be deemed to be such profits as arise in 
the course of exercising an office or employment from fees or 


other emoluments.” Rule 4, however, has now been repealed 
by the Finance Act, 1922 (Pt. I of Sched. III), but in so far as 
“ perquisites are concerned, the definition of the term has 


merely been repealed. 

It might be as well to examine some of the previous decisions 
on the question as to what constitutes a perquisite or profit. 

In the Scotch case of J. R. Commrs. v. Strong, 1878, 1 Tax Cas. 
207, 208, it was held that a gift of money, raised by voluntary 
subscription, and made annually to a minister by his con- 
gregation was assessable, inasmuch as it was made to him 
“as their clergyman ’”’ and was received by him “ in respect 
of the discharge of his duties of that office.” 

On the other hand in Turner v. Corcn, 1888, 22 Q.B.D. 150, 
where the Council of the Curates Augmentation Fund made a 
grant of £50 to a curate in recognition of faithful service for 
a period of years, the grant being renewable at the discretion 
of the council and upon condition that the curate obtained 
donations to the fund to half the amount of the grant, it was 
held that the curate was not assessable in respect of the sum 
granted. This case, however, is distinguishable since the 
grant was not made to the curate, as being curate of a par- 
ticular parish, but as a donation honoris causd, for having 
worked hard for the period in question without reproach ; 
and this case is thus distinguished from Strong's Case by 
Lord Cotertper, C.J. “ The circumstances are different ” 
(i.e., from Strong's Case), said the learned Lord Chief Justice, 
(7b., at p.152). “ There the payment was made to the minister 





by his parishioners, in return for and as an acknowledgment 
of his services, in the parish, and might properly be said to 
arise from his office or vocation. Here, that is not so, but the 
payment is a gift made by a society to a deserving man upon 
certain conditions, it is a purely voluntary gift, there could be 
no claim upon the society, and it is not made in respect of 
the parish of which the respondent is curate.” 

With this case, however should be compared Herbert v. 
McQuade, 1902, 2 K.B. 631. There a beneficed clergyman 
received for several years an annual grant of money from a 
body incorporated with the object of providing adequate 
remuneration for beneficed clergymen, the grants being made 
in order to augment the income arising from the benefice. 
It was held that the grant was taxable. 

In his judgment, Cottins, M.R., after referring to Strong’s 
Case, supra, laid down the following proposition of law, 1b., 
at p. 649: “‘ A payment may be liable to income tax, although 
it is voluntary on the part of the persons who made it, and 
the test is, whether, from the standpoint of the person who 
receives it, it accrues to him in virtue of his office, if it does, it 
does not matter whether it was voluntary or whether it was 
compulsory on the part of the persons who paid it’; and the 
learned Master of the Rolls distinguished Turner v. Cozon, 
supra. “In the one case (i.e., Herbert v. McQuade) ” said the 
learned judge, “ there is a gift, not in the sense of an eleemos- 
ynary donation at all, but an augmentation of a benefice 
made under an organized system for augmenting benefices 
irrespective of persons ; in the other case (i.e., Turner v. Coxon) 
a personal eleemosyaary gift toa meritorious curate which was 
none the less a personal gift, because he happened to be the 
curate of the parish.” A similar point arose in Poynting 
v. Faulkner, 1905, 5 Tax Cas. 145, where the facts were some- 
what similar, and in that case as well, the court held that the 
grant was liable to tax, the Master of the Rolls pointing out 
that the test was whether the grant was an “ augmentation 
of stipend or a personal gift.” 

In view of the above decisions, and also the decision in 
Blakiston v. Cooper, 1907, A.C. 101, to which reference will 
be made below, and of the adverse comments thereon by 
Lord AtverstonE, C.J., in Cooper v. Blakiston, in the Court 
of Appeal, 1907, 2 K.B., at pp. 698, 699, it would appear that 
Turton v. Cooper, 1905, 5 Tax Cas. 138, was wrongly decided. 
There a portion of a collection made in church, was given by 
way of “ Easter offerings,” to an incumbent by reason of his 
office, but the gift would not have been made had not the 
recipient, besides being the incumbent, been also poorly off. 
It was held that the offerings were not taxable inasmuch as 
they were not given as an additional remuneration for services 
but on account of personal poverty. 

It may be of advantage to inquire how far the motive 
with which the payment has been made may be taken into 
consideration. In Blakiston v. Cooper, supra, the House of 
Lords, affirming the decision of the Court of Appeal, 1907, 
2 K.B. 688, held that Easter offerings of money given volun- 
tarily to an incumbent of a benefice as such for his personal 
use, for the purpose of increasing his stipend, were assessable. 
In his judgment, in the Court of Appeal, Bucxtey, L.J., 
intimated that the motive with which the payment was made 
was immaterial, but that, on the other hand, it was necessary 
to determine the character in which the recipient received it, 
i.e., whether he so received it by reason of his office (1907, 
2 K.B. 703). It would appear, however, that motive cannot 
be entirely left out of consideration. Thus, in Cowan v. 
Seymour, 1920, 1 K.B. 500, the appellant had acted as 
secretary of a company, and later, in the winding up of the 

company as liquidator, in each case without remuneration ; 
when the final general meeting of the company for the purpose 
of having an account of the winding up laid before the members, 
a resolution was passed that the appellant be asked to accept 
a moiety of the balance of the sum in hand, i.e., £1,172, which 
the appellant duly accepted and received. It was held by the 
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Court of Appeal that the sum in question was not taxable, 
on the grounds that the payment was to be deemed to have 
been made as a tribute or testimonial for the appellant's 
services in the past, and not as a payment for those services. 
The motive, therefore, with which the payment was made, 
seems clearly to have been considered in this case. In his 
judgment, 1., at p. 509, Lord Srernpa.e, M.R., said that 
the facts pointed to the payment being not a payment in 
respect of services rendered, but being something in the nature 
of what was referred to by Lord Loresurn, in Blakiston v. 
Cooper, 1909, A.C. 104, 107, where the learned judge said : 
“In my opinion, where a sum of money is given to an incum- 
bent substantially in respect of his services as incumbent, 
it accrues to him by reason of his office. Here the sum of 
money was given in respect of those services. Had it been a 
gift of an exceptional kind, such as a testimonial or a contribu- 
tion for a specific purpose, as to provide for a holiday, or a 
subscription peculiarly due to the personal qualities of the 
particular clergyman, it might not have been a voluntary 
payment for services, but a mere present.” 


(To be continued.) 








Paving Expenses and Agricultural 
Holdings. 

The Court of Appeal (Lord Hanwortn, M.R., and Scrutron 
and SarGant, L.JJ.) have affirmed the decision of McCarpir, 
J., in a dispute between the landlord and tenant of an agricul- 
tural holding as to the payment of private street works 
expenses incurred by the local authority in relation to a street 
abutting on the holding (Lowther v. Clifford, 26th March, 
9) J.P.Jo. 229). By a lease, dated the 14th May, 1885, 
the plaintiff’s predecessors in title demised to the defendant 
certain land known as Lord’s Close, fronting Ferry Road 
(then known as Ferry Lane), Barnes, in the County of Surrey, 
for a term of seven years from Michaelmas, 1884, at an annual 
rent of £46. The area of the plot was nine acres. Since that 
date the defendant had been holding over as tenant from year 
to year. By the lease the defendant covenanted to pay during 
the said term all “ assessments, impositions and outgoings ” 
then payable or thereafter to become payable by the landlord 
or tenant in respect of the demised premises. By a notice 
dated the 24th October, 1924, the Barnes Urban District 
Council required the plaintiff to pay the sum of £188 in respect 
of paving expenses incurred upon Ferry Road under the 
Private Street Works Act, 1892. The plaintiff having paid 
the above sum now sued to recover the same from the defen- 
dant under the terms of the lease. McCarpre, J., held that 
the defendant was liable inasmuch as he had held over upon 
the terms of the lease, which contained the covenant on his 
part to pay all “impositions and outgoings.”” That such 
expenses as these are “ outgoings ”’ is clear from a long line of 
cases ending with Greaves v. Whitmarsh Watson & Co., L.R. 


1906, 2 K.B. 340. The new point in the case arose from the | 


contention, based on s. 16 of the Agricultural Holdings Act, 


1923, that an action did not lie. This section, so far as is | 
material, provides as follows: “ Any question or difference | 


arising out of ... any claim by the landlord against the 
tenant . . . for any breach of contract or otherwise in respect 


of the holding, and any other question or difference of any | 


kind whatsoever between the landlord and the tenant of the 
holding arising out of the termination of the tenancy of the 
holding or arising, whether during the tenancy or on the 
termination thereof, as to the construction of the contract 
of tenancy, and any other question which under this Act 
is referred to arbitration shall be determined, notwithstanding 
any agreement under the contract of tenancy or otherwise 
providing for a different method of arbitration, by a single 
arbitrator in accordance with the provisions set out in the 


second schedule to this Act.” Section 57 provides that: 
“** Holding ’ does not include an allotment garden or include 
any land cultivated as a garden unless it is cultivated wholly 
or mainly for the purpose of the trade or business of market 
gardening, but, except as aforesaid, means any parcel of land 
held by a tenant, which is either wholly agricultural or wholly 
pastoral, or in part agricultural and as to the residue pastoral, 
or in whole or in part cultivated as a market garden”’; and 
that “ ‘ Market garden’ means a holding cultivated, wholly 
or mainly, for the purpose of the trade or business of market 
McCarpig, J., held that the land in question 


” 
’ 


gardening.” 
was “not a market garden in any fair sense of that word 
adding: “It was rightly described at the opening of the 
case as an orchard, and it was a country orchard. The object 
of the land was not market gardening in the ordinary sense 
at all; the object of the garden was the production of plums ; 
it was a valuable plum orchard. My view is that the main 
test is dominant purpose; in this case the cultivation of 
rhubarb, flowers and the like, is subordinate to the main 
purpose and characteristic of the plot as a country orchard.” 
The Court of Appeal, however, held that the land was a 
‘market garden’ within the Act, but affirmed the learned 


| judge’s decision that arbitration was not the proper remedy, 


holding that the section was limited to the class of cases with 
which the legislation in question was concerned, namely, 
the cultivation of agricultural holdings. McCarpir, J., 
based his decision on this point on Harrison v. Ridqway, 1925, 
23 L.G.R. 434, where it was held that the determination of the 
tenancy is a condition precedent to the right to have a dispute 
within s. 16 of the Act of 1923 decided by arbitration, and 
that, where the tenancy has not been determined, the court 
has jurisdiction. The Court of Appeal appear to have based 
their decision on the broader ground that s. 16 does not apply 
to holdings, of the kind in question in this case, whether the 
tenancy has or has not been determined. 





A Conveyancer’s Diary. 


The decision (published in this week’s issue, p. 568), of the 
General Council of the Bar, to the effect 


The Bar that Counsel cannot “with propriety ” 
Council and give a “ Certificate”’ such as is contem- 
Counsel’s plated by Condition 25 (5) of the General 


Conditions of 1925, issued by The Law 
Society, has not altogether taken Lincoln’s 
Inn by surprise. The first of the four reasons given by the 
Council for their decision had caused some difficulty to many 
Counsel instructed to give a certificate when preparing vesting 
deeds. Counsel could seldom certify that the land described 
in the vesting deed was in fact comprised in a settlement ; 
he could not inspect the land, he could only check the parcels 
as on an investigation of title for a purchaser. He could 
no doubt state that he had done this, and in some cases 
this might have been sufficient. Again, a certificate stating 
that the person in whom it ought to be vested might involve 
verification of such facts as marriages, births and deaths. 
In regard to such matters (ounsel had to protect himself 
by stating what assumptions he had made or what evidence 
had been placed before him. A large number of certificates 
have no doubt been given, though in Some cases Counsel have 
been unable on the facts before them to give a certificate, 
or have refused to certify. 

Objections against (ondition 25 (5) have been levelled 
also by solicitors on the ground that there is nothing to 
indicate to the purchaser the name, standing or experience 


Certificate. 


| of the Counsel by whose certificate a purchaser might be 





bound. Prima facie, this constituted a powerful objection, 
but in practice it would no doubt work smoothly on the whole, 
for the Counsel instructed to give a certificate would be the 
same Counsel as would generally be well acquainted with the 






















































558 THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


April 17, 1926 








affairs of the settled estate. Moreover, in many cases an 
intending purchaser has been given a right to inspect the 
certificate. 

The second and fourth reasons given by the Bar Council are 
easily overcome. The expression “ certificate” may be changed 
to “opinion,” and any risk of “ misleading purchasers,’ or 
fear of ‘“ undesirable publicity ’’ would then vanish. 

No doubt when the amending Bill becomes law a revised 
edition of the General Conditions of 1925 will be published. 
This will give an opportunity for amending 25 (5), and we 
might suggest that “ opinion” should be referred to in place 
of “certificate ” and that an intending purchaser should be 
expressly given a right to inspect it. Where the opinion 
does not cover all the points, it should be made effective in 
regard to those dealt with. 

Section 84 of the L.P.A., 1925, empowers the “ Authority ”’ 

therein ( 10,) defined as 
Discharge or of the official arbitrators appointed for 
Modification of the purpose of the Acquisition of Land 
Restrictive (Assessment of Compensation) Act, 1919, 
Covenants. as may be selected by the Reference Com 

mittee under that Act,” by order wholly 
or partially to discharge or modify any restrictive covenant 
affecting land. Under s-s. (9), 7h.. 
proceedings are taken to enforce such a covenant may apply 
to the court for an order giving leave to apply to the \uthority 


**one or more 


any person against whom 


in the section and staying the proceedings in the meantime. 
In Fielden v. Byrne, 1926, W.N. 118, a motion was made by 
the defendants in an action, applying for leave pursuant to 
8. 84 (9), supra. The application was opposed by the plaintiffs 
in the action as leading to the expense of two trials and as an 
interference with the concurrent jurisdiction of the court, which 
is expressly saved by s. 84 (1), and as to which see “ Wolsten 
holme and Cherry,” vol. I, p. 268, and the cases there cited. 
ve, Bus 


nothing ins. 84 to guide the court in determining in what cases 


in giving his decision, pointed out that there was 


Its discretion could be exer ised, The appli ants were seeking 
a remedy—the modification of a restriction upon the user of 
certain premises as a school 
in an action, for this section of the L.P.A. gave the Authority 
a jurisdiction which the court did not possess. His Lordship 
therefore made the order asked for, giving the applicants 
leave to apply to the Authority, and staying proceedings in 
the action. 


which they could not obtain 





Landlord and Tenant Notebook. 


We had occasion to refer (ante, p. 519), to the decision of the 
Court of Appeal in Lowther v. Clifford, and to deal with the 
effect of that decision in so far as it related to the tenants’ 
liability, under a covenant in a lease “ to pay all taxes, rates, 
tithes, assessments, impositions and outgoings, ete.” ; but 
that case is of further interest, inasmuch as it has a bearing 
on the meaning of s. 16 of the Agricultural Holdings Act, 1923. 
Before dealing, however, with this point, it should be men 
tioned that the Court of Appeal, differing from Me(Cardie, J., 
took the view that the land comprised in the tenancy was a 
market garden. It appeared from the evidence that the 
defendant in that case first became tenant in 1878. and used 
the land as an orchard, with an undergrowth of rhubarb and 
plant of which he sold the produce. According to s. 57 of the 
Agricultural Holdings Act, 1923, “ market garden ” is defined 
as a “holding cultivated wholly or mainly for the purpose 
of the trade or business of market gardening.” No definition 
in the Act, however, is to be found of the expression “ market 
garden.” The Court of Appeal held that the land was a 
market garden, inasmuch as the land was cultivated wholly 
or mainly for the sale at Covent Garden of the crops that 
grew thereon. In this connexion reference might usefully be 
made to Purser v. Local Board of Health for Worthing, 18 
Q.B.D. 818 (a decision however under s. 211 of the Public 








Health Act, 1875), where a piece of land upon which were 
built greenhouses, used for the purpose of growing fruit and 
vegetables for sale, was held to be a market garden. From the 
judgment of Day, J., in that case (7., at pp. 820, 821), it would 
appear that land is to be regarded as used for “ gardening 6 
when it is used “ for the production of fruit and vegetables 
ona more or less small scale, as distinguished from agricultural 
use on a large scale.” The distinction between a market 
or trade garden and a pleasure garden lies in the fact that 
whereas the former is used for trade purposes, the latter is 
used for pleasure. In any case the question whether or no 
the land is a market garden would appear to be a question 
of fact. 

To deal now with the contention of the defendant in Lowther 
v. Clifford, supra, that s. 16 of the Agricultural Holdings Act, 
1923 applied, and that the whole dispute was determinable by 
arbitration. That section, after stating that certain questions as 
regards, for example, compensation, breach of contract, waste, 
are to be referred to arbitration, goes on to provide that 
“any other question or difference of any kind whatsoever 
between the landlord and the tenant of the holding arising out 
of the termination of the tenancy of the holding, or arising, 
whether during the tenancy or on the termination thereof, as 
to the construction of the contract of tenancy, and any other 
question, which under this Act is referred to arbitration, shall 
be determined, notwithstanding any agreement under the 
contract of tenancy or otherwise providing for a different 
method of arbitration, by a single arbitrator . It would 
appear, however, from a consideration of other sections in the 
Act, that s. 16 has not the unrestricted effect which it would 
appear at first sight to have. Thus s. 36 provides that 
disputes arising out of any alleged wrongful distress may be 
tried by the county court or a court of summary jurisdiction, 
and s. 54 contains a general saving of the rights and remedies 
of, inter alia, landlords and tenants, the latter section being to 
the effect, that “* Except as in this Act expressed, nothing in 
this Act shall prejudicially affect any power, right or remedy 
of a landlord, tenant, or other person vested in or exercisable 
by him by virtue of any other Act or law, or under any 
custom of the country or otherwise in respect of a contract of 


tenancy or other contract, or of any improvements, deteriora- 


tions, waste, emblements, tillages, away-going crops, fixtures, 
tax, rate, tithe rent-charge, rent or other thing.” 

In Simpson v. Batey, 1924, 2 K.B. 666, the tenant of a 
holding had given notice to quit, but on the expiry of the 
notice failed to give up pogsession, The landlord brought an 
action for ejectment, and it was contended on behalf of the 
tenart that the notice had been waived, and that s. 16 applied, 
and that the action should be stayed. It was held by the 
Court of Appeal that s. 16 did not apply. The learned judges 
of the Court of Appeal differed, however, as to the grounds 
for arriving at the above conclusion, Bankes and Warrington, 
L.JJ., being of opinion that inasmuch as the question at 
issue was whether or not the original tenancy had terminated, 
that question could not therefore be a question or difference 
arising out of the termination of the tenancy. Scrutton, L.J., 
however, based his judgment on the ground that the tenant 
was claiming to hold under a new tenancy. In his judgment, 
Scrutton, L.J., said (ib., at pp. 671, 672), “In my opinion 
s. 16 of the Act of 1923 does not include a question or difference 
between a landlord who claims the holding on the ground that 
the tenancy has expired and a tenant who does not claim 
under the original agreement, but under a new tenancy, the 
existence of which the landlord denies.” The concluding 
sentence of the learned Lord Justice’s judgment is, however, 
of extreme importance, since the Lord Justice said (ib., at 
p. 672) that he was “ not convinced that s. 16 (1) intended to 
express more than that the matters thereby referred to 
arbitration should be heard before a single arbitrator,” so that 
common law and other remedies were not entirely taken away. 

(To be continued.) 
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LAW OF PROPERTY ACTS. 
Points in Practice. 


Questions from Annual Subscribers are invited and will be 
answered by an eminent Conveyancer. All questions should be 
addressed to—The Assistant Editor and Manager, “‘The Solicitors’ 
Journal,’’ 94-97, Fetter Lane, E.C.4. The name and address 
of the Subscriber must accompany all communications, which 
should be typewritten (or written) cn one side of the paper only 
and be in triplicate. 








Executors or Surviving Trustees—Powers. 

249. Y. A marriage settlement executed in 1900 comprises 
a policy of assurance on the life of the husband and some 
turniture. The trusts are those usual in such a settlement. 
The trustees appointed by the settlement were B and C. 
B died many years ago and in 1911 C, the sole surviving 
trustee, died. No appointment of new trustees was made and 
in January 1926 the husband died. C left a will by which he 
appointed two personal representatives, X and Y, who have 
applied to the insurance company for payment of the moneys 
due on the life policy on the ground that the trusts being given 
to the last surviving or continuing trustee or other the trustees 
or trustee of the trust, they as personal representatives of 
the last surviving trustee of the settlement are the proper 
persons to exercise the trusts under s. 18 (2) of the T.A., 1925. 
Can they in view of s. 18 (3) and s. 14 (2) give a valid receipt 
for the policy moneys? Are such moneys capital money 
within s. 14 (2) (6) of that Act? If not, it is assumed that 
a surviving trustee can give a valid receipt for policy moneys. 
Would the position be affected if real estate had been included 
in the settlement ? It may be mentioned that the property 
in the settlement has become divisible and it is not desirable 
to appoint new trustees if this is not necessary. 

A. Sestion 14 (2) of the T.A., 1925, deals with (a) the proceeds 
of sale of land or other capital money arising under a disposition 
for sale and (B) capital money arising under the S.L.A., 
1925. The latter is defined in s. 117 (1) (ii) of the S.L.A., 1925. 
It does not apply to a settlement of a policy and probably 
would not even if an investment of the policy moneys in land 
was possible; see Re Aspinall, 1916,1Ch.15. But in any case 
a receipt signed by X and Y would not be one by a sole trustee, 
and they could give a valid receipt for any money, exercising 
a power “capable of being exercised by ... the trustees 
« . . for the time being of the trust” within the T.A.,s . 18 (2). 
So no new appointment will be necessary. 

Deatu Duties—Succession Dury—CuarcGeE or BY STATUTE. 

250. Q. In 1915 freehold property was, by virtue of a 
settlement of 1868, vested in a tenant in tail, subject to a 
jointure rentcharge in favour of a widow, charged by the will 
of a former tenant for life (who died in February, 1914) under 
a power contained in the settlement. The estates were 
disentailed in 1915 and the jointress and her trustees con- 
curred to release the jointure and merge the jointure term, 
the jointress being granted a rentcharge on the same estates 
in substitution for her original charge. The tenant in tail 
thus became absolute owner subject to the charge. In 1918 
the jointress released part of the estates from her substituted 
rentcha-ge. A purchaser of property so released and who 
purchased in 1921 is re-selling under a contract dated in 
December, 1925, with the date for completion in 1926. The 
purchaser under this contract contends : 

(1) That the estate duty and/or the succession duty 
on the cesser of the jointure should have been commuted 
on the occasion of the release of 1915 or 1918; and 

(2) As this was not done the duties are an outstanding 
charge under a settlement ; and 

(3) Consequently the vendor is in the position of a tenant 
for life under the 8.L.A., 1925. 








The vendor's solicitor contends this is not so, and that :— 

(1) The claim for duties does not arise until the death 
of the jointress, who is still living. 

(2) That con equently there is no outstanding charge 
for either succession or estate duty on property which has 
been released by her and already sold, and 

(3) That even if the duties or either of them are a charge, 
it is not a charge arising under a settlement which con- 
stitutes the vendor a tenant for life under the S.L.A., 1925. 
Can the vendor's contention be accepted by the purchaser, 

with safety ? No covenant in regard to these duties was given 
to the present vendor when he purchased. 

A. In respect of the estate duty, the case of A.-@. v. Beech, 
1899 A.C. 53, appears to bar the contention of the purchaser's 
advisers. The jointress having wholly surrendered her interest 
in the land, the subject of his contract more than three years 
before her death, that interest does not pass on her death 
within the meaning of the Finance Act, 1894, and therefore 
no estate duty is payable on it. The surrender of an interest 
in possession or alienation of one in reversion did not destroy 
the liability for succession duty before 1926: see Succession 
Duty Act, 1853, s. 15, and, on the death of the jointress 
between 1921 and 1926 the land subject to the contract in the 
hands of the present vendor would have been charged, and the 
vendor liable to the extent of the value thereof; see ss, 42 and 
14, or as separately assessed under s. 43. The jointress now 
surviving s. 17 (1) of the L.P.A., 1925 applies. It is to be 
presumed that, even if the charge of duties arising on her death 
is presently registrable under the L.C.A., s. 10, Class D (i), it 
has not been registered. The purchaser, therefore, takes 
free, unless the duties attached before the commencement of 
this Act, and the purchaser had notice. Here the purchaser 
has notice of the interest of the jointress, and therefore of the 
charge arising on the cesser of it. Has the charge for duties 
then “attached”? A charge may of course attach to or 
affect property before it is payable, and the opinion here 
given is that s. 42 of the Succession Duty Act has charged the 
property with the duty on the cesser of the jointure, and the 
charge has attached. If, however, the tenant in tail conveyed 
the clear fee to the present vendor, it would appear that, 
notwithstanding there might be a recital as to the interest 
of the jointress, he would be liable to indemnify the vendor 
(and therefore his present purchaser) on his covenants for title 
on the principle of Page v. Midland Railway Co., 1894, 1 Ch. 11. 
A charge for death duties is not one within s. 1 (1) (v) of the 
S.L.A., 1925, and the land is not settled land, since on 31st 
December, 1925, it was not subject to the jointure. But a 
valid requisition will lie in respect of the succession duty. 

CoryHoLD—ENFRANCHISED BerorE 1926—MANORIAL 

INCIDENTS SAVED. 

251. Q. A owns freehold property which was formerly copyhold 
and enfranchised iv 1913. The enfranchisement deed preserves 
to the lord of the manor the rights reserved by ss, 21 and 23 (1) 
of the Copyhold Act, 1894. What is the effect of the L.P.A. ? 

A sells to B in 1926. The above-mentioned rights are not 
apparently “ manorial incidents.’ Should the conveyance 
to B recite that A is seised subject to such rights and should A 
convey subject thereto? If so, must the conveyance be 
produced to the steward and must these rights be extinguished # 

A. Escheat, though saved by the Copyhold Act, 1894, 1s 
abolished as from Ist January, 1926, by the A.E.A., 1925, 
s.45 (1) (d); see also the L.P.A., 1922, 12th Sched., para. 1 (c). 
But the provisions of the L.P.A., 1922, as to the effect of 
enfranchisement only apply to land enfranchised by it: see 
s. 128. The manorial incidents enumerated in s. 128 (2) 
have also no doubt been extinguished by the enfranchisement 
agreement, so s. 129 could not in any case apply. The land 
must be conveyed subject to the lord’s interest under s. 23 (1) 
of the Copyhold Act, 1894, and, it might be safer to add, to 
his interests under s. 21, though the abolished right of escheat 
appears alone to be saved by it. 
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SetrLep Lanp—DeEatu or TENANT FOR LireE—No VeEstTING 
Deep. 

252. Q. A testator who died in January, 1923, devised a 
freehold house, value about £750, direct to A and B, for their 
joint lives, and the life of the survivor without the intervention 
of trustees. After the death of the survivor the property 
was devised direct to the children of A and B living at death 
of survivor. A died 11th January, 1926, and B a month later, 
on, 11th February, 1926. There are six children surviving, 
all of age. The testator’s executors have not assented to the 
devise, as duties were being paid by instalments and no vesting 
deed was executed either by A or B. There are no trustees 
for the purposes of the 8.L.A., 1925. Neither A nor B made 
any will as, with the exception of a little furniture, the house 
was the only property belonging to them. Before the new 
Acts came into force the six children could have conveyed the 
legal estate on proving the deaths of A and B, and obtaining 
the assent of the testator’s executors to the devise. What is 
now necessary to be done to vest the legal estate in or for the 
benefit of the six children and to enable them or trustees on 
their behalf to make a clear title to a purchaser ? 

A. The administration of the property by the executors as 
such, being incomplete on Ist January, 1926, the 8S.L.A., 
1925, 2nd Sched., para. 2, applies. The surviving tenant for 
life having died intestate, s. 162 (1) (b), of the Judicature Act, 
1925, provides that the trustees of the settlement for the 
purposes of the 8.L.A., 1925 (in this case the testator’s 
executors under s. 30 (3) of the Act), shall be administrators 
qué the settled land, if willing toact. In such case they must, 


on being satisfied that the death duties arising on their | 


testator’s death have been or will be paid or provided for, 
assent to the devolution to themselves after they have obtained 
letters of administration to B’s estate, as such administrators. 
They will then be responsible for the duties arising on B’s 
death ; see L.P.A., 1925, s. 16 (1); and may defray them in 
accordance with any statutory power; see s-s. (3). Having 
paid or provided for these duties, they must then convey to the 
six children of A and B, or the eldest four of them, who will 
hold on the statutory trusts of the L.P.A., 1925, s. 35; see 
8. 34 (2) or 36 (1), as the case may be. The S8.L.A., 1925, 
8. 17, provides for a deed of discharge to be executed by the 
persons nominated as trustees by a vesting instrument, and, 
since the land has ceased to be settled land, no vesting instru- 
ment under the 8.L.A., 1925, can now be executed, and there- 
fore no deed of discharge. Its absence may perhaps give rise 
to a requisition on sale, but the answer will be that the deed 
was rendered impossible by the circumstances. 
Owner's DEALINGS 
yurchased a freehold farm, and it 


UNDIVIDED SHARES INTER SE. 


253. Q. A and B in 1922 
was conveyed to them as tenants in common in equal shares, 
and they then together mortgaged the proper y. A died in 
1924, having by his will appointed his widow and B executors, 
and after payment of legacies, debts, etc., devised and 
bequeathed to his widow the residue of his estate. No assent 
has been given by the executors to the devise, as legacies, 
mortgage and other debts have not yet been paid. B, in the 
autumn of 1925, agreed to sell his moiety of the equity to the 
widow, who has considerable private means, out of which she 
proposes to pay the purchase-money. The conveyance of the 
moiety has not yet been executed to the widow. How ought 
the sale to be carried out ¢ 

A. On Ist January B had contracted to sell his share to the 
widow, therefore the L.P.A., 1925, Ist Sched., Pt. I], para. 7 
(f) and (j) both exclude the operation of that part. A’s 
moiety was vested in B and the widow as his executors. 
This being so, since the case does not fall under Pt. IV, para. 1 
(1), (2) or (3), it is included in (4), and the property has vested 
in the Public Trustee, liable to be divested by appointment 
under para. 1 (4) (iii). The opinion is here given that, assuming 


A's estate is solvent, the widow alone can make such an appoint- 
ment, but to conclude all doubt, B may join with her. 


This 


| 


| 


will put the legal estate in the property on the proper footing, 
assuming that two trustees are appointed, as they should be. 
The conveyance of B’s moiety to the widow will operate in 
equity only, and will not concern a purchaser. Notice of the 
conveyance should be given to the trustees, who will give 
effect to it in manner provided by the L.P.A., 1925, s. 3 (1) 
(5) (i). When A’s estate is cleared, the widow can terminate 
the trust for sale by requiring a conveyance to herself or as she 
directs under s. 23. 
DomiciLe—WILL—REAL AND PERSONAL PROPERTY. 


254. Q. A willis made in England of an Englishman dealing 
with all his real and personal property. He has resided in 
Scotland for many years, and it is possible that he may be 
considered to be domiciled there. He has both real and 
personal property in England and also in Scotland. Does the 
will effectively pass all his property ? 

A. If an owner of English land and other assets within the 
jurisdiction disposes of them by will made in England with 
formalities in accordance with English law, such disposition is 
good wherever he may be domiciled. Probate would be 
granted to the executors of such a will, or, if none were named, 
to administrators with the will annexed. If the grant here is 
merely a subsidiary one, the duty of the personal repre- 
sentatives is laid down in Re Kloebe, 1884, 28 C.D. 175, and 
similar cases. Such a will would operate on personalty within 
Scottish jurisdiction by virtue of Lord Kingsdown’s Act, 1861, 
24 & 25 Vict.c.114, 5.2. Astothe formalities of a will effective 
to pass immoveable property in Scotland, guidance must be 
sought from an expert in the law of that kingdom. 


ConTRACT FOR SALE—UNDIVIDED SHARES—SUB-PURCHASER. 


Q. A contracts to sell property to B and C, who 
contract to re-sell to D at a profit. A conveys direct to D, 
with the concurrence of B and C. Does the L.P.A. affect 
B and C’s equitable interest to make any special recital in the 
conveyance as to joint tenancy necessary ¢ 

A. If the legal estate had been conveyed to B and C after 
lst January, 1926, then, whether as tenants in common under 
the L.P.A., 1925, s. 34 (2), or as joint tenants under s. 36 (1), 
they would hold as trustees for sale. Therefore no special 
recital appears to be necessary. 

Unpivipep SHares—TRUSTEES. 

256. Q. Prior to the Ist January, 1926, A and B held a 
freehold estate as tenants in common in equal shares, and are 
now trustees for sale. A desires to sell his beneficial interest in 
the property. A and B ard unfriendly. What form should 
the conveyance take ? Presumably the purchaser will take an 
assignment of the equitable interest, and in the ordinary way 
would require himself to be appointed a trustee of the property 
jointly with B. The power of appointment, however, lies 
with B, who is not willing to assist. Is there any way in which 
A can sell his beneficial interest and at the same time be 
released from his position of trustee ? 

A. If A desires to be released from his trust, and his 
purchaser wishes to be appointed in his stead, and there is 
nothing against the latter, B, on being informed of the facts, 
ought to appoint the purchaser as co-trustee, and it would be 
unreasonable for him to refuse. This being so, if the court had 
to be invoked for the purpose, the opinion is here given that it 
would make B pay the costs of the application. His attention 
may be called to s. 26 (3) of the L.P.A., 1925, but, apart from 
that, a trustee has no right to be merely obstructive. 


On 


aw. 


SettLep Lanp—TrusTEES—VESTING. 

257. Q. A died in 1923, having by his will devised and 
bequeathed his residuary real and personal estate to B and C 
upon trust to pay the income thereof to his widow D for her 
life, and upon her death to pay such income to his daughter E 
for her life, and upon her death to hold such estate upon trust 
for his children, (other than E) as tenants in common in equal 


shares. As the testator desired his children to take the 
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property unconverted the trustees were not given power of 
sale. The duties of the personal representatives as such have 
ceased. As B and C decline to act as S.L.A. trustees it will be 
necessary for two trustees to be appointed by the court for 
the purposes of the 8.L.A., 1925, and presumably B and ( 
will then have to convey the legal estate in the settled real and 
leasehold property to such 8.L.A. trustees who will in turn have 
to execute a vesting deed in favour of D as first tenant for life. 
If D by her will appoints her executors (not being the S.L.A. 
trustees) as special representatives for the purpose of the 
before-mentioned settlement—(1) Will it be necessary for such 
special representatives on D’s death to take out probate and 
then to convey the settled real and leasehold estate to the 
S.L.A. trustees, and will the latter then have to execute a 
fresh vesting deed in favour of E, the second tenant for life, 
or should the special representatives of D themselves execute 
a deed vesting the settled real and leasehold estate in E ? 
(2) On the death of E will the special representatives appointed 
by her have to take out probate and then convey the said 
settled estate (a) to B and C, the trustees appointed by A’s 
will (who will presumably be liable for death duties), or 
(B) to the 8.L.A. trustees, or (c) to the persons entitled in 
remainder under A’s will? (3) As the persons taking in 
remainder are not allowed by law to take the real and leasehold 
estate in undivided shares, how are the wishes of the testator 
and the remaindermen that the property shall not be sold to 
be given effect to in the absence of an agreement for partition 
of A’s residuary real and personal estate ? Any agreement for 
partition will be rendered more difficult by reason of the fact 
that the settled residuary estate other than land will not be 
vested in the 8.L.A. trustees, On applying for a special 
probate in respect of the settled land presumably the special 
representatives will be called on to pay the estate duty 
payable on the death of the tenant for life under the settlement 
as well as the costs of obtaining probate, etc. (4) What course 
should they adopt to meet the claim? Should they mortgage 
the settled property for the purpose and convey the settled 
land to the 8.L.A. trustees subject to the mortgage ? (5) Will 
the special representatives of the tenant for life also be liable 
to pay the succession duty payable on the succession of the 
remaindermen on the death of the tenant for life ? 


A. If E and the rest of A’s children are sui juris, they 
and D can appoint trustees for the purpose of the 8.L.A., 1925; 
see 8. 30 (1) (v), otherwise the court must be invoked under the 
2nd Sched., para. 1 (3) (assuming, which is not stated, that 
B and C were nominated A’s executors), unless B and ( will 
appoint other trustees, which they ought to do, for s. 30 (3) 
does not appear to give them the option of renouncing the 
trust, though, of course, they can retire on appointing 
others. But the legal estate has vested in D in accordance 
with the L.P.A., 1925, Ist Sched., Pt. II, paras. 3 and 6 (c). 
The trustees when appointed will execute the necessary 
vesting deed in accordance with the 8.L.A., 1925, Ist Sched., 
para. 1 (2). Having regard to the A.E.A., 1925, 8. 22 (1), 
D should not appoint special executors to the settled 
property, for it would only create confusion. If she 
refrained from doing so the trustees for the purposes of 
the S.L.A., 1925, will be entitled to a grant of probate limited 
to the settled land. They will be liable for the death duties, 
see L.P.A., 1925, s. 16 (1), and may raise the same by any 
power conferred by any statute ; see s-s. (3), also s. 8 (5) and (6) 
of the 8.L.A., 1925. They will then hold on trust to convey 
or assent to the devise to E, see S.L.A., 1925, ss. 7 (1), 8 (4) (a) 
and (6). This conveyance will be a “ principal vesting deed ” 
within s. 5 (1), and should conform to the requirements of that 
sub-section ; see s. 8 (4). On the death of E, the same pro- 
cedure applies, except that under the 8.L.A., 1925, s. 7 (5), 
the trustees for the purposes of the Act as special representa- 
tives will convey to the persons entitled under A’s will as 
tenants in common as joint tenants upon trust for sale with 


the effect stated in the L.P.A., 1925, s. 34 (2). If they do not 








wish to sell they can postpone sale under s. 25. If they desire 
partition, they can avail themselves of s. 28 (3). B and C 
being divested of the estate by the L.P.A., 1925, as above, 
it is apprehended that they will not be liable for death duties 
arising in future, if (as above) they appoint other trustees 
and retire. 

CopyHoLDs—EXTINGUISHMENT OF MANoRIAL INCIDENTS. 

258. Q. On 3lst December, 1925, A was tenant on the Court 
Rolls of certain copyhold property to which he was entitled 
beneficially in fee simple. On Ist January, 1926, the copyholds 
were enfranchised by virtue of the L.P.A., 1922, and thereupon 
the legal estate in fee simple vested in A. On 2nd January, 
1926, A died. Thereupon presumably the enfranchised 
copyholds, subject to the manorial incidents, vested in A’s 
personal representatives. Can the personal representatives 
compel the ‘ord of the manor to extinguish the manorial 
incidents without payment of any fines or fees as on the 
admission of the personal representatives ? 

Sir Benjamin Cherry, in his reply to an enquiry, printed on 
p. 95 of Tue Soxicrrors’ Journau for 14th November last, 
says “The fine becomes enforceable when the personal 
representative produces an assurance to the steward for 
endorsement under s. 129, or when a compensation agreement 
is entered into, or when notice to determine the compensation 
is served.” Under what provision does the fine become 
enforceable in the last two cases ? 

The personal representative appears to be a tenant within 
the definition contained in s. 189, even before any fine is paid, 
and as tenant he seems to be in a position to enter into an 
agreement under s. 138 (1) (a), or to give notice under s. 138 
(1) (6). 

A. Whether the personal representatives as such could as 
tenants give the notice to the lord provided for by s. 138 (1) (5), 
supra, or not, as between themselves and the lord, they would 
not be the proper persons to do so as between themselves and 
the devisee of the copyholds, who would be bound by the 
agreement when made. If they did so, there would obviously 
be a burden cast on them to prove that the devisee could not 
have done better for himself. Their duty, therefore, is to 
deal with the enfranchised land in due course of administration 
by selling it or assenting to the devise of it, whether to them- 
selves as trustees or otherwise. In either case the conveyance 
or assent will be an “‘ assurance ’”’ within s. 129 (1), (see s-s. (9)), 
and all fines, reliefs and heriots due must be paid under 
8-s. (2) before the certificate is endorsed. As to details of the 
fees chargeable, see answer to Q. 252, p. 523, ante. 





Correspondence. 


Justices’ Jurisdiction in Matrimonial Causes. 

Sir,—May I be permitted, as a new subscriber, to draw 
attention to an article which has lately appeared in several 
numbers of your paper entitled “ Justices’ Jurisdiction in 
Matrimonial Causes.” 

This article has dealt with the summary jurisdiction as it 
now operates, having regard to the amendments which were 
made by the Summary Jurisdiction (Separation and Main- 
tenance) Act, 1925. I have found that the observations and 
references contained in that article have been most helpful 
to members of the profession who practise in police courts, 
and so meet with the provisions of these Acts. 

I wish particularly to draw attention to the observations 
with regard to desertion which appear in the issue of 13th of 
March. Reference was made in that article to a case of Thomas 
v. Thomas, 1924, P. 194. This was a case decided by the 
Court of Appeal on the question as to whether an offer to 
return put an end to desertion, The Court of Appeal decided 
in that case that the whole of the circumstances had to be 
considered, and that a course of conduct, which in iteelf had 
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been unsatisfactory, would not be wijed out by a letter of 
invitation to the wife to return. That illustrates 
the position with regard to letters of invitation to return, but 
it does not cover cases such as the one to which I propose 


case 


to refer. 

I was recently appearing for a wife who had summoned 
her husband for desertion In this case the husband left her 
a note to say that he was going away and would be prepared 
to allow her a certain sum for maint nance. The wife, acting 
on advice, issued a summons for desertion, and the husband, 
who by some means ascertained that a summons had been 
issued, evaded service of the summons, and returned to his 
wife before service could be effected upon him. He merely 
returned for the purpose of evading the summons, and as he 
slept in the house at night, took no meals there, and did not 
allow his wife any maintenance for the support of herself or 
her child, it cannot be said that he had done anything 
to alleviate conduct which had in effect put an end to conjugal 
relationship. The learned justices held that the fact that the 
husband returned home put an end to desertion. It is a 
pity that the circumstances of the parties did not allow 
the case to be taken to a higher court, as it that 
this is hardly a proper view to take of desertion when the 
main principle to be derived from all the cases and authorities 
on the point is that desertion is the wilful putting an end to the 
This surely cannot be 


seem 


joint married life by one spouse. 
overcome by a mere formal returning to the matrimonial 
home, as, in effect, the joint married life is still severed. 

I have been unable to find any authority in support of my 
contention, but I am writing to enquire whether any other 
readers of ‘It JourRNAL have had any experience 
of this kind, as it is a point which is likely to arise in the 
future. 

May I say, in conclusion, that I have found all the articles 
in your journal of very great assistance in practice. This 
fact is evidenced by the weight which was given to the article 
in question by the learned justices on the hearing of Lhe 


POLICTTORS 


summons. 


H. Lioyp WILLIAMs. 
Richmond, Surrey. 


8th April. - 

Liability of Suitor for Judicial Ignorance. 

Sir,—The “ Weekly Notes ”* for 10th inst.., reports a decision 
of the Court of Appeal in Re Plant which seems to me to give 
a new terror (and are there not enough already 7) to litigation 
as the decision seems to put on a litigant a duty to see that 
a judge is familiar with the R.S.C., and if not so familiar, 
that the litigant must instruct the judge where necessary. 

Now Ord. LXV, r. 1, is, it may be conceded, one of the most 
interpreted rules ef court. It is some 13 lines of the A.P. for 
1926, and the notes on these 13 lines extend to some 67 pages, 
so it might be assumed that a judge of the High Court must 
in the course of his career have become acquainted with the 
13 lines of the rule. This does not seem to be the views of 
Hanworth, M.R., for he and Scrutton and Warrington, L.JJ., 
have allowed an appeal without costs on the ground that the 
appellants’ appeal had been due in part at any rate to the 
fact that the plaintiffs’ appellants did not call the attention 
of Wright, J., sufficiently to the first proviso to r. lof Ord. LXV, 

Now “sufficiently” is a blessed word, and it would be 
interesting to have an exposition of it. Must you read the 
rule out say, three times, and with varying emphasis, or is it 
necessary, say, to intone the words you rely on and which 
the Court of Appeal considers ought to have been called to 
the judge’s attention ? What is wanted is an explanation 
coupled with an example of “ sufficiently ” calling the attention 
of a judge to the proviso of a rule thirteen lines in length. 

Yours faithfully, 

London, E.C.2, EK. T. HARGRAVES. 


Sth April, 





Copyhold—Fine if Customary Heir not 
Admitted. 


Sir,—Would you kindly advise me, through the medium 
of your columns, whether a fine is payable to the lord of the 
manor under the following circumstances :—A _ copyhold 
tenant died in 1925; there being some dispute as to the amount 
of the fine payable, the customary heir was not admitted. It 
is not now necessary for the customary heir to be admitted 
owing to the provisions of the L.P.A., 1922, but the steward 
contends that the fine is still payable. Is that so ? 

R. Har Ley. 

Royston, Herts, 

13th April. 


Pre-1926 Mortgagees Tenants in Common. 

Sir,—The position in this case was partly discussed in the 
reply to Q. 154 under the “ Points in Practice” column of 
your issue of 13th February last, which dealt with a case where 
the mortgage was by assignment. There is the other care, 
however, where the mortgage was by sub-demise and (e.g.) is 
to be paid off. 

Who is to give a receipt for the money and what is the 
effect so far as discharging the mortgage is concerned ? 

Under L.P.A. 1925, Ist Sched., Pt. I the Mortgagees’ 
estates are in the first instance converted into equitable 
interests and it is suggested that if no other provision in the 
Act is applicable, either expressly or by irresistible implica- 
tion, that is the position. The result would be that a simple 
receipt by the mortgagees would discharge the mortgage. <A 
receipt following s. 115 of the Act would have no greater 
operation than to attract ad valorem stamp duty. This looks 


so easy that one feels there is a catch somewhere 
and perhaps it is to be found in Parts II and IV 
of the Ist Sched. As to Pt. Il, para. 3 does not seem 


to apply as the mortgagees do not seem to be entitled 
to require a legal estate to be vested in them (although 
they might apply to the court under s. 90) nor does para. 4, 
as there can be no legal estate in an undivided share. Para- 
graph 6 does not apply for the same reason as para. 3 and 
therefore Pt. VIII (1) is not applicable in any case even if it 
only applies to mortgagees by assignment. As for Pt. IV, 
para. 1 seems to be intended to apply to land held in undivided 
shares subject or not to encumbrances, not to the estate of the 
mortgagees except as in sub-paras. (7) and (8) otherwise 
we have the absurdity pointed out in the reply to Q. 154 of 
the mortgagees’ interests vesting in the Public Trustee under 
sub-para. (4). It is suggested therefore that the mortgagees’ 
position is as Pt. I leaves it. 
F. R. B. 
London, E.C.4, 
13th April. 
Suggestions for Amendment of the New 
Property Laws. 

Sir,—Referring to your Editorial Note printed at the foot 
of our letter of the 1&th inst., we should like to make one or 
two comments thereon 

We fail to see how production of the lease would be an 
answer to a purchaser's demand that the title to the nominal 
reversion between the date of the mortgage and the getting in 
of the legal estate in such reversion should be shown. 

We also fail to see in what way the effect of Pt. IT of the 
Ist Sch. to the L.P.A., 1925, is not as set out in our letter of 
the 18th inst. With due respect, para. 7 (a) of the said 
Pt. Il to which you refer does not appear to us to have any 
bearing on the purchaser's right to require a vendor mortgagee, 
or a vendor assignee of the mortgage term created prior to 
1926, to show the devolution of the nominal reversion from the 
date it was created... 
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As to the second point, reference to s. 40 of the T.A., 1925, 
does not appear to bear out your statement that a vesting 
declaration (express or implied) only operates to vest “ such 
estates as ought to be vested,” as s-s. (3) limits the operation of 
s. 40 to the case of an express vesting declaration ; and more- 
over who can say for certain what estates ought to be vested, 
especially in the face of the previous provision in the section 
to the effect that a vesting declaration shall operate to vest 
the estate interest or right to which the declaration relates ? 

Incidentally, we might say that conveyancing of the future 
will not be much simplified if one has to construe vestings of 
legal estates not by a consideration of the words used, but by 
what “‘ ought to be vested,” which must be to some extent a 
matter of opinion. 

We shall esteem it a favour if you will kindly deal further 
with the two points referred to. 

HvusBarp, Son & Eve. 

London, E.C.4. 

29th March. 

[We still fail to see the practical difficulties suggested in 
our correspondents’ first letter. (1) A purchaser from a 
mortgagee is not concerned with the title to the nominal 
reversion after the date of the mortgage. The mort- 
gagee, qué mortgagee, makes title to the nominal reversion 
in exercise of his statutory power of sale. All he need show 
is that he is a mortgagee exercising his statutory power. 
The L.P.A., s. 89 (1) (a), will make the conveyance operative 
to convey not only the mortgage term, i.e., sub-term, but also 
the leasehold reversion affected by the mortgage subject 
only to any legal mortgage having priority. (2) The effect 
of Pt. 2 of the Ist Sched. to the L.P.A., 1925, is as stated by 
our correspondents. We were wrong in reading “ mortgagee” 
for “ assignee ” in the 12th line of their letter, and thus taking 
them to have said that “the nominal reversion has vested in 
the ‘ mortgagee’ by virtue of, &c.,’’ when para. 7 (a) would 
apply. (3) It is clear from s-ss. (1) and (2) of s. 40 that an 
implied vesting declaration after 1925 is to have the same 
effect as an express vesting declaration. Both these sub- 
sections provide that the implied declaration is to extend to 
all the estates, interests and rights with respect to which a 
declaration could have been made.” Further, if such implied 
declaration does not operate to vest “ such estates as ought to 
be vested,” what estates does it vest? We agree with our 
correspondents that an implied vesting declaration is less 
satisfactory than an express one, just as the omission of words 
of limitation is less satisfactory than their use. Hence it will 
be advisable in practice to have express vesting declarations. 
But their omission or wrong user will not, as hitherto, be 
fatal.—Ep., Sol. J.] 








Reviews. 


Chitty’s Statutes of Practical Utility. Volume 23. Supple- 
mental. Containing the Property Acts of 1925 and the 
unrepealed sections of the Law of Property Acts, 1922 and 
1924, with incorporated enactments and Statutory Rules 
and a Table of Repeals and Amendments. Sixth Edition. 
By W. H. Ages, M.A., LL.M. 1925. London: Sweet 
and Maxwell, Ltd., and Stevens & Sons, Ltd. xviii and 
756 pp. 25s. net. 

Great wisdom has been displayed in publishing, in Supple- 
mental form to Chitty’s Statutes, a single volume containing 
the new legislation which has wrought such great changes in 
the Law of Property. Two distinct advantages are thereby 
gained. The practitioner is confronted with the new statutes 
and the rules made in pursuance thereto under one cover, 
and is not forced to have recourse to several books of reference 
and rules in pamphlet form in order to discover the existing 
law on any given point. Also, those who are not in the 
habit of acquiring Chitty’s Statutes as a whole are afforded 








an opportunity of availing themselves of this authoritative 
work on the Law of Property in a self-contained volume. 

The general arrangement of the 1925 Statutes so that they 
appear in alphabetical order is to be approved. It is, however, 
a little disconcerting, even for one conversant with the new 
law, to find that the portions of the Law of Property Act, 1922, 
dealing with ‘“ renewable leaseholds * come under the heading 
“ Copyholds.” This heading also embraces the Copyhold 
Act, 1894, whichis a thoughtful inclusion. It is to be regretted 
that the sub-titles in the general index are not arranged 
alphabetically, especially where they are numerous, as under 
the titles ‘‘ Land,” ‘‘ Lease,” ‘Mortgage,’ ‘* Settlements,” 
etc. The title “ Definitions,’ on the other hand, has the 
sub-titles admirably indexed. 

These are small points compared to the vast amount of 
labour entailed in the excellent notes and the numerous cross- 
references between the various statutes. Messrs. Aggs and 
Law are to be congratulated on the production of such a 
useful and reliable work G. 


Bythewood and Jarman’s Compe ndinm of Precede nts in Con- 
veyancing. Second Edition. Volume I, Part I. By 
Sruart L. Barnurst, B.A., and Donatp C. L. Creer, M.A., 
assisted by ALBert 8. Oprk, B.A., A. R. Taytour, M.A.,, 
and K. Ricuarp A. Harr, B.A. xx and 500 pp. 1926. 
London: Sweet & Maxwell, Ltd. 


Owing to the magnitude of the revision required by the 
new law, Bythewood and Jarman’s Precedents have begun, 
with other Precedent Books, to appear in a new edition by 
instalments. If the mastery of the new law and the careful 
adaptation of the precedents té conform with it, which are 
found in the first instalment, are continued through the rest 
of the new edition, the original work will have a very worthy 
successor. 

In its present incomplete form, it is, of course, difficult 
to judge how far there will be an easy means of reference 
to the precedents by means of a final Index. At present 
a quick reference, so essential to precedent books, is out of 
the question. The list of contents at the beginning is far from 
lucid. For instance, under the heading “ Conveyances,” 
there is a list of sixty-six Precedents containing an average of 
three lines of description, amongst which a busy solicitor 
or other enquirer must seek to find what he needs without 
any sub-headings to guide him. 

Reference, too, to the Preliminary Notes to each set of 
Precedents would be facilitated if these were furnished with 
more copious marginal notes, especially in the Notes dealing 
with the Appointment of New Trustees, Arbitration and Con- 
veyances, On page 353, for example, there is a paragraph 
dealing with the description of Deeds, and the last marginal 
note is “‘Overreaching of Equitable Interests.” In fact, the 
presence of only a few marginal notes may do more harm than 
their complete absence. - 

There are two minor alterations that suggest themselves. 
On page 402, in order to obtain a more comprehensive grasp 
of the nature of the transactions effected by the Precedent 
the description in the Deed might read “ This Conveyance and 
Subsidiary Vesting Deed.” On page 430, where the reserva- 
tion of Mines and Minerals and rights to work the same are 
made in a Conveyance on Sale, a useful note might be added, 
that, if the land being so'd is settled land, a Subsidiary Vesting 
Deed will be required with regard to the rights reserved. 

G. 
The Law relating to Private Trusts and Trustees, By Sir 

Artuur Unperuity, LL.D. Eighth Edition. London: 

Butterworth & Co. 1926. cx, 536 and [114] pp. 

The plan followed by Sir Arthur Underhill in his well- 
known work on the Law of Trusts is: (1) togivea statement of 
the general principles of the Law of Private Trusts in the 
form of a code (it may at once be stated that this has been 
admirably done); (2) To cite the more important decisions 
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by way of illustration and explanation of these principles ; 
and (3) to refer in footnotes to other authorities by way of 
indicating the direction in which a more exhaustive search 
may be made in matters of less general interest. A table of 
Cases, extending over some eighty odd pages, testifies to the 
industry involved in attaining the second and third objectives. 
By following this plan the author has succeeded in making 
the work at the same time helpful to the student and useful 
for general purposes to the practitioner. We should also 
mention the fact that the book is written in Sir Arthur 
Underhill’s inimitable style, which makes it extremely readable 
to all members of the profession. One criticism may be made 
against the heavy, cumbersome get up of the book, which makes 
it awkward to handle and heavy to carry. 





Obituary. 
Sir W. P. NICHOLAS, K.B. 

One of the best known solicitors in Wales, Sir Walter P. 
Nicholas, K.B., died at his residence, The Garth, Trealaw 
(Glam.), at midnight on Saturday last at the comparatively 
early age of fifty-eight. Sir Walter had been in failing health 
for some time following a serious breakdown, the unfortunate 
result of his unyielding devotion to his numerous public and 
professional duties. Born in 1868 he was left fatherless 
when quite a child, was educated privately at Neath, and 
commenced his career at the age of thirteen, when he entered 
the offices of Messrs. H. P. Charles & Son, solicitors of that town, 
subsequently becoming clerk to Sir (then Mr.) 8S. T. Evans, 
in practice as a solicitor there. Articled to Mr. T. 8. Edwards, 
solicitor, Newport (Mon.), he passed the Final Examination 
in 1894, taking first class honours and The Law Society’s 
prize, and was admitted a solicitor in September of the same 
year. On the Ist March, 1897, he’joined the firm with which 
he was to become so prominently identified, and now known 
as “ Morgan, Bruce & Nicholas,” and this event marked the 
turning point in his career. Sir Walter was solicitor for many 
years to the South Wales Miners Federation, and in that 
capacity was engaged upon a number of important test cases, 
some of them going up to the House of Lords, one of 
which was the famous “stop day” action. He was probably 
more engaged with questions arising out of legislation 
affecting the coal mining industry than any other Welsh 
solicitor and, as these involved heavy litigation, the duty 
of representing the interests of the whole of the coal 
workers in that area devolved upon him. Sir Walter took 
part in the long and tedious negotiations which preceded 
the agreement between owners and miners, the failure of 
which would have meant a serious stoppage of work, with 
all its attendant hardships. He drafted the agreements, 
embodying the terms of settlement, and also the numerous 
subsidiary agreements. Sir Walter was appointed clerk to 
the Rhondda Urban District Council upon the death of his 
partner, the late Alderman W. H. Morgan (then the head 
of the firm), and was later appointed clerk to the Ystrad; fodwg 
and Pontypridd Main Sewage Board, and to the Pontypridd 
and Rhondda Joint Water Board. He was a member of the 
Royal Commission on Local Government, and was recently 
appointed a member of the Royal Commission on Mining 
Subsidence, and had undoubtedly rendered invaluable assist- 
ance to the cause of local government as a member, and for 
several years as Chairman, of the Executive’ Council of 
the Urban District Councils’ Association of England and 
Wales. He was an ardent Churchman, and becoming 
actively associated with the governing body of the Church 
of England in Wales, he only recently succeed» Mr. Justice 
Sankey as Chairman of the Legal Committee. He was 
for a long time Chairman of the Glamorganshire Insurance 
Committee, and during the war acted as Chairman of the 


he took a prominent and active part in all branches of 
war work, as well as in innumerable charitable efforts, 
and the honour of knighthood—conferred upon him in 
1919—was admitted on all sides to be a fitting recognition 
of his eminent public services. A virile and forceful per- 
sonality, he achieved by grit and determination a prominent 
position in Welsh legal circles, and 2s an authority on the 
science and practice of local government he had gained a 
reputation which extended far beyond the Welsh hills. He 
was a sound lawyer, a capable and popular advocate, and 
a most convincing public speaker, and legal and local govern- 
ment circles alike will be all the poorer by his untimely demise. 
Lady Nicholas and one daughter survive him. H. 


Mr. G. W. BAILEY. 


Formerly Town Clerk of Bournemouth, Mr. George William 
Bailey, barrister-at-law, died there quite suddenly on the 
7th inst., at the age of sixty-two, baving survived his wife 
only three months. He succeeded Mr. James Druitt—the 











Rhondda (Local) Military Tribunal. With Lady Nicholas 


first town clerk of that borough—in 1902. Previously he 
had held the appointments, first as assistant solicitor and 
then Deputy Town Clerk of Oldham, afterwards he became 
Town Clerk and Clerk to the Justices of the Borough of Eccles, 
and subsequently Town Clerk of St. Helens, which latter 
appointment he relinguished on taking up his duties at 
Bournemouth. His long and varied experience in the north, 
coupled with his sound knowledge of Public Health Law and 
Practice, enabled him to handle with complete success the 
many and difficult problems with which he was faced at 
Bournemouth. He rapidly gained the entire confidence of 
the council and of all those with whom he came in contact 
whilst discharging his responsible duties. He was called 
to the Bar in 1904, and resigned the town clerkship 
seven years later, when he was succeeded by the present 
Town Clerk, Mr. Herbert Ashling. He practised chiefly 
on the parliamentary side, was joint editor with Mr. 
Randolph Glen of the 1925 edition of ‘‘ Glen’s Law of Public 
Health,” and until his death was Director of Bournemouth 
Markets, and Trustee of the Russell-Cotes Art Gallery. He 
leaves two daughters. At the inquest held by the 
Bournemouth Coroner (Mr. F. G. Lefroy), medical evidence 
was given to the effect that the cause of death was syncope 
due to valvular disease of the heart, and a verdict of “ death 
from natural causes ”’ was recorded. H. 


‘ 


SOLICITORS AND THE BAR. 
TRANSFER FACILITIES. 

A few months ago a joint committee, representing the 
Bar and the solicitors, was appointed to discuss whether some 
modification was possible of the conditions under which a 
member of the Bar may transfer to the solicitor’s profession, 
and a solicitor become a member of the Bar. 

The committee has met, and has agreed to make certain 
recommendations which slightly increase the facilities for 
transfer from the profession of solicitor to the Bar. These 
recommendations must receive the approval of the Benches 
of the four Inns of Court before they can be put into effect. 
Under the arrangements now in force, transfer in either 
direction involves complete severance from one or the other 
branch of the legal profession, and that is not to be interfered 
with. A barrister may become a solicitor if he has been in 
practice for five years, and passes the Final Examination of the 
Law Society. Similarly, under the Consolidated Rules of the 
Inns of Court, a solicitor may become a barrister if he has 
been in practice for not less than five years, and passes the 
Final Examination of the Council of Legal Education, without 
keeping any term:—dining-in-hall a specified number of times 
—provided that before becoming a student he has entirely 
and bona fide ceased to be a solicitor, and that he makes a 
declaration that he has ceased to have any capital invested 
in the business to which he was formally connected, or to be 
in any way interested therein. 

Modification of the terms of transfer has principally been 
urged in respect of the examination test. 
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Court of Appeal. 
No. 1. 


Greenhill v. Federal Insurance Company, Lid. 
16th, 17th and 18th March. 
ConTract—MarinE INsuRANCE—PoLicy oN Carco—Non- 

DiscLOSURE OF MATERIAL Facts—PRE-CARRIAGE—DAMAGE 

TO CELLULOID By SALT WATER, AND EXposURE ON OPEN 

Quay—W AIVER— MARINE INSURANCE ACT, 1906, 6 Edw. 7, 

c. 41, s. 18 (3). 

In an action on a policy of marine insurance on a cargo of 
celluloid shipped from America to France, the defendants pleaded 
that the assured had wrongfully concealed ceriain facts material 
to be disclosed to them. The cargo had in fact been previously 
carried, partly on deck, in a protracted voyage from New York 
to Halifaz, where, the vessel veing unable to proceed further, ut 
was unloaded and part put in a warehouse, and the rest left on 
the open quay, exposed to severe weather, for over two months. 

Held, that these facts were material to be disclosed to the under- 
writers, and as they were not disclosed, and there was no waiver 
of non-disclosure, the policy was vitiated. 

Boyd v. Dubois, 3 Camp. 133, disapproved. 

Carr v. Montefiore, 5 B. & 8. 408, followed. 

Decision of Branson, J., affirmed. 


Appeal from a decision of Branson, J. The facts are fully 
stated in the judgment below. 

The Court dismissed the appeal. 

Lord Hanworts, M.R., said the action was to recover from 
the defendants on a policy of marine insurance on certain 
goods being a cargo of celluloid shipped from Halifax, Nova 
Scotia, to Nantes, the main defence being that the assured 
wrongfully concealed from the underwriters certain material 
facts known to the assured and unknown to the defendants. 
Branson, J., held that there had been such a concealment 
and gave judgment for the defendants. The plaintiff 
appealed. The parcels of celluloid were loaded on a Lake 
steamer, the “‘ Julienne,’ which sailed from New York for 
Sydney, Cape Breton, on 22nd August, 1918. She put into 
New London for repairs and remained there until 6th Septem- 
ber, arriving at Sydney on 16th September and remaining 
there until 16th November, when she sailed for Halifax, 
arriving two days later. The goods were unloaded at Halifax 
on 7th December, some being put into a warehouse and some 
left on the quay covered with tarpaulins. The vessel had 
been overloaded, and part of the cargo was carried upon deck. 
The cargo was again loaded on the “ Watuka,” which left for 
Nantes on 29th January, 1919. By that time much of the 
cargo had been exposed to damage by sea-water, and to the 
severe weather of a Canadian winter on the quay at Halifax. 
The plaintiff admitted that the fact that the goods were 
shipped on the “ Julienne” was material, and believed he 
had disclosed it. The defendants had established that there 
was non-disclosure of material facts, and primé4 facie the case 
came within s. 18 (4) of the Marine Insurance Act, 1906. But 
it was now argued that there was no duty to disclose the 
matter of the pre-carriage of the goods and the decision of 
Lord Ellenborough in Boyd v. Dubois, 3 Camp. 133, was 
relied on in support of that proposition, as being a statement 
of the law existing when s. 18 was passed. Boyd v. Dubois, 
supra, was a case which had had a history. It was an action 
on a policy of insurance on certain hemp which had been 
damaged by fire. Lord Ellenborough said: “I must posi- 
tively say that they were not bound to represent to the 
underwriters the state of the goods.” If that was to be taken 
as meaning that the assured was not bound to state a fact 
relating to the goods material to be known to the under- 
writers, it was much too wide a statement to be accepted as 
an authority at that date or at the present date. It was 
dissented from by Cockburn, C.J., in Carr v. Montefiore, 








5 B. & S., and again by Willes, J., in Koebel v. Saunders, 
17 C.B., at p. 77, who held that the passage could not be 
treated as a complete statement of the law. It was not to be 
taken as excluding the duty of disclosure of material facts. 
The statement in s. 18 of the Marine Insurance Act, 1906, 
therefore correctly summarized the law. But it was further 
said that, assuming the facts as to the previous voyage ought 
to have been disclosed, there was a waiver of that duty by the 
defendants not having enquired how the goods got to Halifax, 
and upon that proposition the case of Mann, Macneal and 
Steeves Ltd. v. Capital and Counties Insurance Co., 1921, 
2 K.B. 301, was referred to. That was a case of the waiver of 
disclosure of an engagement to carry petrol—a waiver of what 
belonged to the very nature of the goods. It might well be 
that if an underwriter was told of a cargo, say, of some chemical 
substance of which he had no previous experience, and made 
no enquiry upon it, he waived the information—per Lord 
Mansfield in Carter v. Brehun, 3 Burr. 1910. But that was not 
the present case. Here they were dealing with a cargo which 
had had a history of pre-carriage with many incidents. That 
type of incident was not included in the nature of the cargo 
itself, but was something outside and beyond it. It could 
not have been discovered from the mere fact that the policy 
was upon a cargo of celluloid. Branson, J., had put the matter 
very clearly in his judgment. He (his lordship) agreed that 
there had not been in the present case a waiver within the 
meaning of s. 18 (3) (a), on the part of the insurer. For 
those reasons the judgment of Branson, J., was right, and the 
appeal must be dismissed with costs. 

Scrutron and Sarcant, L.JJ., delivered judgments to the 
same effect, the former observing that the law was well 
expressed in “‘ Park on Marine Insurance,” 10th ed., at p. 406. 
The case of Boyd v. Dubois, supra, had got into the text- 
books, but it did not stay there without comment and dissent 
from it in the reports. 

CounsEL: Schiller, K.C., 
Miller, K.C., and Keogh. 

Souicirors : Parker, Garrett & Co. ; 
for Laces & Co., Liverpool. 


(Reperted by H. Laxcrorp Lewis, Esq, Barrister-at-Law.] 


High Court—Chancery Division. 


Hatton v. Denison and Another. 
19th February. 


and S. L. Porter, K.C.; A. Tf. 


Rawk 3 Johnstone & Co., 


Lawrence, J. 
COMMENCED —SUBSE- 
AGAINST DergNDANT—MOTION 

IN DEFAULT OF DEFENCE—JUDGMENT ON—DRAWING UP 

OF JUDGMENT PostroNED PENDING NOTICE THEREOF TO 

OFFICIAL ReckiveR—Bankerurtcy Act, 1914 (4 & 5 Geo. 5, 

c. 59), s. 7. 

When after action brought a receiving order in bankruptcy is 
made against the defendant on a motion for judqment on minutes 
in default of defence, the court made the order in the terms of the 
minutes, but directed that before it was drawn up the draft minutes 
should be shown to the Official Receiver in Bankruptcy, who was 
to be at liberty to apply to the court with regard thereto if he should 
think fit. 

France v. Dutts, 1923, W.N. 40, applied. 


3ANKRUPTCY — PRACTICE ACTION 


QUENT RECEIVING ORDER 


Short cause. This was a motion for judgment heard as a 


. ° P , . 
short cause against the defendant, Denison, in default of his 


delivering a defence. The facts were as follows : On 6th May, 
1925, the plaintiff commenced an action against the defendant, 
Denisor, and his co-defendants, M. Denison Limited 
(Moneylenders) in which she claimed a declaration that 
she was induced by the fraud and undue influence of 
Denison to transfer, or hand over to the defen- 
dants,‘or one of them, certain shares, moneys, securities 
and assets, the property of the plaintiff, and an injunction to 
restrain the defendants from parting or dealing with the same, 


deliver, 
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and all necessary and proper accounts. The statement of 
claim contained particulars of some of the transactions alleged 
to have taken place between the plaintiff and the defendants, 
wherein loans of money were made by the plaintiff to the 
defendant Denison, promissory notes were signed by her in 
favour of moneylenders to enable Denison to borrow morey, 
and securities of the plaintiff were transferred by her tothe 
defendant company for the same purpose. On 27th May, 
1925, a receiver was appointed under the Lunacy Act, 1890, 
of the property of the plaintiff,and was authorized to continue 
the action in his name and on her behalf. In January, 1926, 
a receiving made in bankruptcy against the 
defendant, Denison By the proposed minutes of judgment, 
the court was asked to declare that the plaintiff was induced 
of the defendant 
to enter into the transactions in the statement of claim referred 


order was 


by the fraud and undue influence Denison, 
to, and that Denison was liable to re pay to the plaintifi all 
moneys advanced or paid by her in respect of those transac- 
ets transferred 
and to indemnify her against 


tions, including the value of any securi ies 
or handed over, 
all further liability thereunder, and that an account might be 
taken of what was due to the 
plaintiff in respect of such transactions on the footing of the 
declaration. For the plaintiff, the case of France v. Dutts, 
1923, W.N. 40, was relied on. In that case, after the com- 
mencement of the action a receiving order was made against 
the defendant, who had a counter-claim against the plaintiff, 
and an application to adjudicate the defendant bankrupt 
had also been made, and although the case did not fall within 
the prec:se language of s. 7 of the Bankruptey Act, 1916, 
because there the action had been already started, and was, 
when the re 
was held that it could not be the proper practic 
pending action to come on for trial between the date of a 


or as 
with interest, 
Denison 


from or owing by 


eiving order was mad*, a continuing action, it 


to allow a 


receiving order, and the hearing of an applic ation to adjucic ate 
the defendant bankrupt 
action to stand over until that application had been determined 


and the court therefore direc ted the 


and a trustee appointed to represent the defendant. 

LAWREN( E, ; i after stating the facts, made the order in the 
terms of the proposed minutes of judgment, and adjourned 
further consideration with liberty to apply, and decided that 
before the judgment was drawn up, the draft minutes thereof 
should be'shown to the Official Receiver inthe bankruptcy, who 
was to be at liberty to apply to the court with regard thereto 
if he should think fit to do so 

CounseL: Roger W. Turnbull 

Souicirors : Rider, Heaton, Veredith Mills. 


[Reported by I 


High Court—King’s Bench Division 
Pontypridd Guardians v. Drew. 


Salter and Acton, JJ. 


MORGAN May, Eaq., Barrister-at-Law.| 


22nd January and 18th March. 


Poor LAw—Re.ter—Goops Surpiiep to Paurper—Cost— 
RECOVERY BY GUARDIANS FROM Paurer—By Stature 
At Common Law—Poor LAw AMENDMENT Act, 1834, 
t & 5 Will, iv, c. 76, s. 58—Retier Reavutation Orver, 


191]. 


Guardians who supply qoods load pan pe by way of ordinary 
poor law relief have ad cominon lau right fo recove?y from him the 
reasonable value of the qoods £0 supplied 


Clabbon, in re, 1904, 2 Ch. 465, and Birkenhead Guardians» 


Brooke, OD LT. 55%. followed 


Appeal from the Pontypridd County Court. During a 
strike in 1921 the plaintiffs gave outdoor relief to the defendant, 
Samuel Drew, a miner. form of 
orders on tradesmen for goods, was given weekly between 
15th April and 30th June, 1921, and amounted to £6 12s. 6d 
Although the whole relief was in fact given to the defendant, 
the amount was fixed in view of his being a married man with 


The relief, which was in the 





a family. The county court judge found that the first weekly 
supply was intended by the guardians to be ordinary poor 
relief, and the subsequent reliefs to be by way of loan, but 
that no intimation of that intention had been made to the 
defendant who had received all the goods in the belief that he 
was receiving ordinary poor relief. The county court judge 
held that the plaintiffs were not entitled to recover either by 
statute or common law and they now appealed. 


Sauter, J., in delivering the judgment of the court, said : 
The plaintiffs made ne claim to recover on the footing of a loan 
in fact, nor could a claim in this case have been so made. The 
alternative claim that they were entitled to recover by virtue 
of the Poor Law Amendment Act, 1834, also failed. Under 
that Act, any relief which the Commissioners (now the Ministry 
of Health) should declare to be by way of loan should by that 
order be considered as a loan. But the Relief Regulation 
Order, 1911, did not go far enough to direct that any relief 
should be given by way of loan, nor did it direct and declare 
that any relief which had been given should be considered to be 
by way ofloan. Under the claim at common law, the plaintiffs 
contended that they had a right, if they supplied goods to a 
pauper by way of ordinary poor relief, to be paid the reasonable 
value of the goods so supplied. Some of the cases seemed 
to suggest that the pauper’s liability was to pay, if, and when, 
he was able. The poor law statutes seemed ‘to show that 
Parliament had legislated since the poor law began on the 
assumption, that no such right existed. Under the Poor 
Law Relief Act, 1819, 59 Geo. IIT., c. 12, s. 29, and the Poor 
Law Amendment Act, 1834, limited rights to enforce payment 
in respect of relief were given. It was difficult to understand 
the object of that legislation if the guardians already had for 
over 200 years a common law right to payment for poor relief. 
The Poor Law Amendment Act, 1849, 12 and 13 Vict., c. 103, 
8. 16, gave a right to recover one year’s payment, and was 
the first and only statutory power to sue for payment for poor 
relief not granted by way of loan. Section 16 seemed to show 
that there was no pre-existing right to payment for ordinary 
poor relief and no debt until a debt was created by statute. 
Many cases were brought under this section where relief for 
more than one year had been given. Why did the guardians 
enforce a statutory right to one year’s payment if they had a 
common law right to payment in full. The poor law statutes, 
though giving extensive powers to guardians to recover 
payment for poor relief, seemed to show that Parliament had 
always regarded ordinary poor relief as a gift, subject only 
to the right of guardians to obtain payment to the extent 
and in the manner provided by the statutes. 

The decided cases did not support this view. In In re Buckley's 
Trust, Johnson, 700; In re Newbiqgin’s Estate, Eggleton v. 
Newlbiggin, 36 Ch. D. 477; and In re Watson, Stamford Union 
v. Bartlett, 1899, 1 Ch. 72, the possibility that guardians might 
have the common law right now claimed had been mentioned 
and not dismissed, but certainly not decided. In The Guardians 
of West Ham v. Pearson, 62 L.T. 638, it was held that the 
guardians were entitled at common law to payment as having 
supplied necessaries to a lunatic. Jn re Clabbon, 1904, 
2 Ch. 465, following the West Ham Case, supra, was the first 
case in which it was held that guardians had a common law 
right to be paid for poor relief. If this right existed, it had 
existed since 1601, but it was first laid down 300 years after 
the establishment of the poor law. In re Clabbon, supra, 
was followed in Guardians of Birkenhead Union v. Brooke, 
22 T.L.R. 583. In The Guardians of the Poor of St. Mary, 
Islington v. Biggenden, 1910, 1 K.B. 105, liability was admitted. 
So far, the right of guardians to recover seemed to be con- 


ditional on proof of means. But in Guardians of Wandsworth 


Union v. Pharoah (Poor Law Officers’ Journal, 9th May, 1924, 
Vol. 35, 578), it was held that no proof of means was necessary. 
Those authorities did not base the right of the guardians on 
any contract implied in fact ; and it would be impossible to 
imply any suc h contract. 


The right of the guardians is based 
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in these cases on the view that, as the law imposed on infants 
and lunatics a liability guasi ex contractu to pay for necessaries 
supplied, so it imposed on the pauper (whether sane or insane, 
infant or adult) a liability quasi ex contractu to pay for ordinary 
poor law relief. But it was essential to the liability quasi ex 
contractu that the circumstances were such that there would be 
a liability ex contractu if there were a capacity to contract. 
As a promise to pay could never be inferred in fact between a 
pauper and the guardians who relieved his destitution, there 
was a difficulty in seeing on what principle a liability quasi ex 
contractu could exist at common law. It could not be said 
that the guardians would not supply him unless they could 
recover payment. As far as that court was concerned, 
however, he (his lordship) thought that they were bound by the 
authorities, and that the appeal should be allowed. The 
question, however, might well receive further consideration. 
Acton, J., who was unable to be present, asked him to say that 
he agreed with that judgment. 

Appeal allowed. Leave to appeal granted. 

CounsEL: For the appellants, Montgomery, K.C., and 
Stanley Evans ; for the respondent, Vaughan Williams, K.C., 
and Gwyn Reeves. 

Souicrrors: For the appellants, Wrentmore & Son, for 
Spickett & Sons, Pontypridd ; for the respondent, Warren and 
Warren, for Edward Roberts, Dowlais. 

(Reported by CoLis Clayton, Esq., Burrister-at-Law.} 


Reed (H.M. Inspector of Taxe3) ». Seymour. 
towlatt, J. 4th March. 
Revenve—Income Tax—Cricket CLuB—BeEnerir Marcu 

FOR PROFESSIONAL CRICKETER— PROCEEDS — WHETHER 

EARNED IN HIS EMPLOYMENT OR A DONATION—INCOME 

Tax Act, 1918, 8 & 9 Geo. 5, c. 40, Scheds. D and E. 

A cricket club played a match for the benefit of one of its 
professional members. 


Held, that the proceeds were not annual profits or gains under 
Schid. D1 (b), or an emolument, arising from an employment 


of profit within Sched. E of the Income Tax Act, 1918. 


Case stated by the Commissioners for the General 
Purposes of the Income Tax Acts on 23rd October, 1924. 
The respondent, James Seymour, a professional cricketer, 
appealed againt an assessment made upon him under Sched. E 
of the Income Tax Act, 1918, in the sum of £939 16s. for 
the year 1920-21. The respondent was a professional cricketer 
in the employment of the Kent County Cricket Club. In 
1920 a match under the direction of the club was played at 
Canterbury for the benefit of the respondent, and the net 
proceeds derived therefrom amounted to £939 16s. 11d., as 
shown in the following account :— 


Gate money - +" - ‘ £1,568 3 0 

Less entertainment tax, ground and other 
expenses, and insurance 628 6 1 
£939 16 11 





A professional cricketer in the service of the Kent Cricket 
Club was granted a benefit on the express undertaking that 
he allowed the proceeds of the benefit to be invested in the 
name of the trustees of the club during the pleasure of the 
committee. The income derived from the proceeds invested 
was paid to the beneficiary. The invested sum had, however, 
always eventually been handed over to the professional 
cricketer when his career as a cricketer was over, or when he 
found an investment (such as a share in a business or farm) 
of which the trustees approved. The net proceeds derived 
from the benefit match in question, together with other 
sums obtained by public subscriptions, were invested by the 
club during 1920 in the purchase of certain stock at a total 
cost of £1,492 8s. 7d. Dividends on these investments were 











received by the club, less income tax deducted, and were 


paid to the respondent as follows : 21st October, 1921, £55 88 6d. 
21st October, 1922, £64 5s. 8d; 21st October, 1923, £67 12s. 2d. 
Certificates of deduction of income tax were furnished by 
the secretary to the club to the respondent, who preferred 
claims for repayment of income tax for the years 1921-22, 
1922-23 and 1923-24, and upon which claims he declared 
that these dividends formed part of his income for the years 
in question. In 1923 the above-mentioned investments 
were realized, and the proceeds thereof, amounting, with 
the addition of certain other moneys, to £1,914 14s. 5d., were 
paid by the club to the respondent, and were applied by him, 
with the approval of the trustees of the club, to the purchase 
of a farm. The sole point at issue between the respondent 
and the Crown was whether the respondent was assessable 
under the Income Tax Acts in respect of the net proceeds 
amou .ting to £939 16s. derived from the benefit match. 
It was not contended by the Crown that there was a liability 
to assessment in respect of that portion of the benefit moneys 
paid to the respondent which was obtained by public sub- 
scription. The Commissioners accepted the contentions of 
the respondent. , 

The Crown now appealed. 

Row att, J., in dismissing the appeal, said that the question 
in every case whether the money was earned in the 
course of employment or was in the nature of a personal 
donation. Lord Loreburn, in Blakiston v. Cooper, 1909 
A.C. 104, at p. 107, said: “* Where a sum of money is given 
to an incumbent, substantially in respect of his services as 
Here 
the sum of money was given in respect of those service: 
Had it been a gift of an exceptional kind, such as a testimonial 
or a contribution for a specific purpose, as to provide a holiday 
or a subscription peculiarly due to the personal qualities 
of the particular clergyman, it might not have been a voluntary 
payment for services, but a mere present.” The gate money in 
the present case was of the kind which was a mere present. A 
good many circumstances led him (his Lordship) to that con 
clusion : (1) It was a very large sum, which was only granted 
once ina man’scareer. With the subscriptions it came to nearly 
£2,000, and to a man earning between £200 and £300 a year. 
It was not granted because he deserved more wages, but 
because he was a popular cricketer, a hero in many people’s 
eyes, ani an endowment fund was got up for him. It looked 
like a capital sum. He was not deciding on that ground, 
because a man might earn an income profit and invest it as 
capital; (2) It was clear that the respondent was not to 
finger the money, but that the committe were to hold and 
invest it. That again by itself did not decide the case, 
because a man might perfectly well, by agreement, devote 
to a trust of this kind money which he was to receive as 
annual profits ; the inspector had 
not brought in the subscriptions, but he (his I ordship) could 
see no distinction between them and gate money. Those 
circumstances and the idea that the money was something 
which would enable the respondent to provide for his old 
age pressed him (his Lordship) to the conclusion that it was 
not an income, profit or gain at all, but a mere present. If 
it was a question of fact, he was not differing from the Com- 
missioners ; if it was law, he thought they were right. The 


was 


an incumbent, it accrues to him by reason of his office. 


(3) The subscriptions ; 


appeal would be cismissed.. 
CounseEL: for the Crown: 
Inskip, K.C.), and Mr. R. 
Mr. W. T. Monckton. 
Souicitors: for the Crown, Solicitor of Inland Revenue ; 
for the respondent, Messrs. Halsey, Lightly & Hemsley. 


Barrister-at-Law.| 


T he Solicitor Ge neral (Sir Thomas 
P. Hills; for the respondent, 


Reported by CoLiIn CLAYTON Esq 
A UNIVERSAL APPEAL. 
To LAWYERS: For A PosTcarD on A GUINEA FoR A MODE 
Form or Bequest TO THE HospiTaL ror EPILEPSY 
AND PARALYsIs, Marpa VALE, W. 
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Societies. 
General Council of the Bar. 

REPORT RE CERTIFICATES IN CONVEYANCING 

MATTERS. 

The question for consideration is whether in conveyancing 
matters counsel can, with propriety, give what is called a 
‘ certificate '’ in relation to certain points of title with a view 
to enabling a vendor of settled land to utilise such “certificate” 
for the purpose of precluding a purchaser from insisting 
(as he would otherwise be entitled, and for his own protection, 
bound to do) on the vendor producing deeds and documents 
and other verificatory evidence in regard to such points. The 
Council think that a very serious question of principle .is 
involved. 

The conditions giving rise to the question result from the 
fundamental alterations in the law of property and con- 
veyancing created by recent legislation, and in view of their 
complex and technical nature, the Council think that it would 
be convenient to give the following short statement of the 
relevant position. In all existing and future settlements of 
land, a “‘ vesting deed ’’ has to be executed, by which the legal 
estate is vested in the prescribed person (usually the tenant for 
life), and a declaration has to be made as to certain material 
facts, relative to the title. 

The object in view is eventually to make the vesting deed 
practically the sole document of title, and to avoid necessity of 
investigating the title (often very complicated) to the equitable 
estates and interests. This object is expressly provided for, 
and will probably in course of time be achieved by the operation 
of s. 110 (2) of the Settled Land Act, 1925. But at present, 
and for a long time to come, most sales of settled land will fall 
within the scope of a proviso contained in that section by which 
the responsibility is (apart from express agreement to the 
contrary) thrown on the vendor of proving, and on the 
purchaser of satisfying himself, that the following material 
facts stated in the “ vesting deed’’ are correctly stated, 
namely, (1) that the land sold is in fact comprised in the 
settlement ; (2) that the person in whom the land is vested is 
the person in whom it ought to be vested; and (3) that the 
persons stated to be trustees of the settlement are the properly 
constituted trustees. 

The Law Society has recently for the convenience of 
intending vendors procured a very lengthy and elaborate form 
of thirty-eight printed ‘‘ General Conditions of Sale’’ to be 
prepared, which can, if desired, be incorporated by reference 
into auction or private contracts of sale. These conditions 
have, of course, no statutory or official force. In this form 
is embodied a condition, No. 25 (5), designed to preclude a 
purchaser from insisting on his rights above mentioned, and 
to compel him to accept instead a so-called “ certificate ’’ of 
‘conveyancing counsel’’ in regard to the three material 
facts above mentioned. It is to be observed that such a 
certificate would not in law protect a purchaser buying in 
reliance upon it, or make good a bad title obtained by him 
on the faith of it. 

The case is now continually arising of counsel practising in 
conveyancing matters being instructed to settle the necessary 
vesting deed in relation to settled land, and also to give a 
** certificate ’’ of the kind contemplated by the above printed 
** conditions ’’ for use on future sales of the land. 

From inquiries made it has been ascertained that the usual if 
not invariable course adopted by counsel in such cases has 
hitherto been to refuse to give such certificates on various 
grounds including the following, namely : (a) That the matters 
desired to be “ certified ’’ though involving some legal con- 
siderations, are really conclusions of fact depending upon the 
verification of other facts (such as the existence of genuine 
and duly executed deeds, the occurrence of births, marriages, 
and deaths, and similar events and the identification of parcels 
of land) which are not within the actual knowledge of, and 
the verification of which is quite outside the functions of, 
counsel, (b) That the use of the word “ certificate’’ will 
convey, and is indeed designed to convey, to the mind of a 
purchaser something more than an ordinary opinion of counsel, 
and, further, will in many cases imply to an ordinary purchaser 
something in the nature of a statutory or official guarantee. 
(c) That the condition in question does not in any case indicate 
to the purchaser the name or the standing or experience of the 
counsel by whose “ certificate’’ he is sought to be bound ; 
and (d) that even assuming that such a “ certificate,’’ if it 
proved incorrect, would not involve counsel in actual legal 
liability it might well expose him to the inconvenience and 
undesirable publicity of an action at the suit of an exasperated 
purchaser. 

_ The Council think that the refusal to give such a certificate is 
justified. They conceive that the true function of counsel in 
expressing their views on questions of law or fact is limited to 
stating their opinion and does not properly extend to giving 





something which would, or reasonably could, be construed 
as a warranty or guarantee of matters of fact or even of matters 
of law. They consider that in giving such a “ certificate ”’ 
as is in question, counsel would be lending their professional 
position and reputation to a course tending to mislead members 
of the public to their possible serious detriment. 

The Council are, therefore, of opinion that counsel cannot 
with propriety give a “ certificate ’’ such as is contemplated 
by Condition No. 25 (5) of the ‘“*‘ General Conditions of Sale,”’ 
issued by The Law Society, and appearing in the 22nd ed. 
of Prideaux’s Precedents, pp. 333-367. 

March 29th, 1926. 


Bar Examination. 
SIXTEEN SUCCESSFUL WOMEN. 

The results of the Easter examination of students of the 
four Inns of Court conducted by the Council of Legal Educa- 
tion show that out of 686 students who were examined in 
the various subjects 448 passed. Eighty-nine entered for 
the final and sixty-two passed. The lists include the names 
of sixteen women. Amongst these is that of Lady Ankaret 
Cecilia Carolyn Howard, of Inner Temple, who passed in 
Roman Law, Class 3. Lady Ankaret Howard is a sister of the 
Earl of Carlisle and daughter of the late Earl. 


Rules and Orders. 
LAW OF PROPERTY. 
FEES OF THE MINISTRY OF AGRICULTURE 
AND FISHERIES. 

SCHEDULE OF FEES IN RESPECT OF TRANSACTIONS UNDER THE 
TITHE ANNUITIES APPORTIONMENT ACT, 1921 (11 & 12 GEo. 5, 
c. 26), THE PropERTY Acts, 1922 AND 1924 (12 & 13 GEo. 5, 
c. 16 AND 15 & 16 Gro. 5, c. 5), THE LAW OF PROPERTY ACT, 
1925 (15 & 16 Geo. 5, c. 20), AND THE REDEMPTION OF RENTS 
Ru.es, 1925 (S.R. & O. 1925, No. 809), THE RENEWABLE 
LEASEHOLDS REGULATIONS, 1925 (S.R. & O. 1925, No. 857), 
AND THE MANORIAL INCIDENTS (EXTINGUISHMENT) RULEs, 
1925 (S.R. & O. 1925, No. 810), APPROVED BY THE MINISTER 
OF AGRICULTURE AND FISHERIES ON THE 19TH FEBRUARY, 
1926 ; AND BY THE TREASURY ON THE 27TH FEBRUARY, 1926, 
IN ACCORDANCE WITH THE INCLOSURE, &C., EXPENSES ACT, 
1868 (31 & 32 Vict. c. 89) AND OTHER ENABLING POWERS. 

Part I. 
Fees to be taken in respect of transactions affecting enfran- 
chised land and manorial incidents :— 
Section A. £ s. d. 
1. On the fixing by the Minister of the fine payable 
on alienation of enfranchised land under 
Section 130 (2) of the Law of Property Act, 
19022. = 20 0 

2. On the ae ‘of a ce rtific ate unde r Section 37 of 

the Copyhold Act, 1852,(a) or Section 30 of 

the Copyhold Act, 1894,(6) fixing the sum 

in consideration of which a rentcharge 

created prior to 1926 may be redeemed .. 110 0 

a consent by the Minister under Section 33 

of the Copyhold Act, 1894, to the applica- 

tion of enfranchisement money (or the stock 

in which it may have been invested), for 

every £50 or part of £50 of the enfranchise- 

ment mone y or stock 0 

4. On the amendment under Section 60 of the Copy- 

hold Act, 1894, of any award or deed of 
enfranchisement or any other instrument 
issued under the C« — Act, 1894, a sum 
not exceeding . rT ee e« 
5. On the ascertainme ont by the Minister of the 
amount of the expenses of any enfranchise- 
ment completed prior to 1926, for every £50 
or part of £50 of the amount certified (subject 
to a minimum fee of £1) 0 
6. On a certificate of charge under Section 41 of 
the Copyhold Act, 1894, on marti en- 
franchised prior to 1926 rT . 110 0 
® 57-8 V. c. 46. 








eo 
-) 
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~ 
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(a) 15-6 V. c. 51. 
Section B. 
Where manorial incidents have been extinguished under the 
Property Acts, 1922 and 1924, within ten years from the Ist 
January, 1926, in any of the followi ing cases of an application 
to the Minister which the Minister considers to have been 
unnecessary or unreasonable, such fee as the Minister may 
decide but not exceeding the undermentioned amounts, shall 
be payable :— 
1. On an application under Section 138 (1) (ii) of 
the Law of Property Act, 1922, in the case of 


. (Continued on p. 570) 
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Ready Next Week. 


THE 


CRIMINAL JUSTICE 
ACT 1925 


WITH NOTES 





R. E. OTTER, 


Puisne Judge of the High Court of Rangoon, 
formerly of the South-E sstern Circuit, 


AND 


G. B. McCLURE, 


of the Inner Temple and the South-E stern Circuit. 
Barrister-at-Law. 


PRICE 10s. net, or by post 10s. 6d. 


The Solicitors’ Law Stationery Society, Ltd. 


22, CHANCERY LANE, W.C.2. 
27 & 28, WALBROOK, E.C.4. 49, BEDFORD ROW, W.C.1. 
6, VICTORIA STREET, 8.W.1. 15, HANOVER STREET, W.1. 
And at 19 & 21, NORTH JOHN STREET, LIVERPOOL. 
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By ORDER OF TRUSTEES. 


CHOICE SECURITY. 


For SALE by AUCTION at the 

LONDON AUCTION MART, 155, Queen 

Victoria Street, E.C.4, on THurRs- 
DAY, APRIL 29th, 1926. 


THE CROWN LEASEHOLD PROPERTY 


177, PICCADILLY, W. 


comprising handsome shop, base- 
ment, and five upper floors. 
Frontage about 23 ft., depth about 
80 ft. Let on two leases producing 
a present income of £1,400 pet 
annum. Held for about 25} years 
at a ground rent of {128 gs. 4d. 
per annum. 


REVERSION IN 1936 


to the full rack-rental of the shop 
and basement. 


| AUCTIONEERS: MESSRS. 


HILLIER, PARKER, MAY & ROWDEN, 
27, MADDOX STREET, LONDON, W.1. 


Solicitors: Messrs. SWEETLAND, GREENHILL & STINSON 
| 4, Cullum Street, E.C.3. 
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. ae 
Property Owners, Trustees, 


Solicitors, and Others. 


ADVERTISER wishes to Purchase 
PROPERTIES for 
INVESTMENT 


FOR 


Private Fund of 


£20,000. 


Small or Large Lots of Weeklies, Monthlies or Quarterlies. 


Send fullest particulars to— 
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READING 
CASES 


FOR THE 


Solicitors’ Journal 


AND WEEKLY REPORTER. 


Cloth. Gilt 


PRICE 26 Strings 
Lettering. (sufficient 
Strongly 


6/- we 
Made. Six Months). 


Address Orders to:— 














The Manager, “The Solicitors’ Journal,” 


“$.H.,” “Inglecoombe,” Browning Road, Leytonstone. 94-97, Fetter Lane, London, E.C.4. 
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any manor in which there are not less than 
1,000 tenants holding land affected by 
manorial incidents for an order to extend 
the period of ten years mentioned in 
Section 138 (1) of the Act for proceedings 
for extinguishment of manorial incidents .. 

- On an application under Section 139 (1) (vi) of 

the Law of Property Act, 1922, for a declara- 
tion by the Minister as to what part of 
intermixed land or land held or occupied 
together with other land shall be or be 
deemed to be land subject to manorial 
incidents, a fee not exceeding for every 10 
acres or part of 10 acres so defined. 

3. On an application under Section 139 (1) (viii) 
of the Law of Property Act, 1922, to the 
Minister in a particular case to vary the scale 
of compensation set out in Part II of the 
XI1Ith Schedule of the Act or to fix some 
other scale 

4. On an applic ation under Section 139 (1) (viii) 
of the Law of Property Act, 1922, to the 
Minister in a particular case to decide, as 
between the fee simple and derivative 
interests, how compensation money is to be 
borne and by whom ae o- o° 

5. On an application to the Minister under 
Section 139 (1) (viii) of the Law of Property 
Act, 1922, as amended by Paragraph 3 (1) of 
the Second Schedule to the Law of Property 
(Amendment) Act, 1924, by at least 20 
tenants of a manor for a general order in 
respect of the manor varying the scale of 
compensation set out in Part II of the 
XII{th Schedule of the Law of Property 
Act, 1922, or to fix some other scale oe 

6. On an application to the Minister under 
Section 139 (1) (viii) of the Law of Property 
Act, 1922, as amended by Paragraph 3 (1) 
of the Second Schedule to the Law of 
Property (Amendment) Act, 1924, by at 
least 20 tenants of a manor for a general 
order in respect of the manor to decide as 
between the fee simple and derivative 
interests how the compensation money is to 
be borne and by whom ee oe 

7. On an application or request for the consent of 
the Minister under Section 138 (3) of the 
Law of Property Act, 1922, to a compensa- 
tion agreement being effected under Part II 
of the Copyhold Act, 1894 : 

8. On an application or r qu st to the Minister to 
assist parties under Section 138 (9) of the 
Law of Property Act, 1922, in arriving at a 
compensation agreement ~ ae" a 

9. On an application or request to the Minister 
that he should under Section 139 (1) (ix) of 
the Law of Property Act, 1922, disallow the 
payment of the whole or any part of the 
expenses incurred in the ascertainment of 
the amount of compensation o« es 

10. On an application or request to the Minister 
for the issue of a certificate under 
Section 139 (2) (a) of the Law of Property 
Act, 1922, stating that the compensation for 
extinguishment has been duly ascertained 
to be the amount stated in the certificate. 

Where the compensation for extinguish- 
ment does not exceed the sum of £20 
Exceeds £2 20 and does not exceed £50 
Exceeds £50 and does not exceed £100 .. 
For every additional £100 or part of £100 

11. On an application or request to the Minister 
to appoint a valuer under Section 139 (2) (c) 
of the Law of Property Act, 1922, for the 
purpose of assessing c ompensi ation .. 

12. On an application to the Minister to fix under 
Section 139 (2) (c) of the Law of Property 
Act, 1922, the remuneration of a valuer . 

13. On an application that the Minister should 
determine under the proviso to Paragraph 13 
of Part Il of the XIIIth Schedule of the Law 
of Property Act, 1922, that compensation 
should be payable under that paragraph 
where the tenant has an unrestricted right 
of dealing with the land without the licence 
of the lord 


(To be continue d.) 
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Legal News. 
Information Required. 


Eidwards.—The next-of-kin of Joseph Edwards, late of 
13, Burdith-avenue, Moss Side, Manchester, Lancashire, 
who died there on the 12th October, 1925, are requested to 
apply to the Solicitor, Duchy of Lancaster Office, London, 
W.C.2 

Notice is hereby given that Certificate No. 24040 for nine 
shares in the HONGKONG AND SHANGHAI BANKING CORPORA- 
TION, in the name of David Harold Williams and Rev. Richard 
Sirhowy Jones, has been lost or mislaid. Transfer of said 
shares has been stopped. 


Professional Announcement. 


We are asked to state that the practice of Mr. ARTHUR H- 
BARNES, solicitor, at 11, Market-street, Wakefield, under the 
name of ** LANGBORNE & BARNE’,’’ has now been transferred to 
London, and will in future be carried on at 70, Basinghall- 
street, E.C.2, by Messrs. REYNOLDS & MILES, in which firm 
Mr. BARNES is a partner. 


Appointments. 


The Attorney-General has made the undermentioned 
appointments: Mr. WALTER TURNER MONCKTON, of 2, Har- 
court-buildings, Temple, to be Junior Common Law Counsel 
to His Majesty’s Commissioners of Works and Public Buildings ; 
and Mr. GERVAIS SQuIRE CHITTICK RENTOUL, M.P., of 
2, Harcourt-buildings, to be Junior Counsel to the Inland 
Revenue in licensing matters. 


Wills and Bequests. 


Mr. James Frederick Burton, of Kensington, W., solicitor, 
left estate of the gross value of £59,135. 

Mr. George Lawrence Welford, of Lymm, Cheshire, solicitor, 
left estate of the gross value of £18,353. 


ESTATE DUTY IN 1925. 

The Financial Secretary to the Treasury in a written reply 
to a question by Mr. Day, gave the following table showing 
the numbers of estates in certain ranges of net capital value 
upon which estate duty was paid inthe year 1925 :— 





Net Capital Value of Estate. No. of Estates. 
Exceeding Not exceeding 
¢ . 
100,000 200,000 262 
200,000 300,000 76 
300,000 100,000 16 
100,000 500,000 14 
500,000 ' 600,000 14 
600,000 800,000 5 
800,000 1,000,000 7 
1,000,000 7 


Mr. Dey also asked how mue hi money was left ‘‘ for purposcs 
of the publie weal.’”’ The Financial Secretary said he knew of 
no exact definition of this phrase, and no information bearing 
on the subject was evailable. 


LOCAL GOVERNMENT BILL. 

The Earl of Onslow, Under-Secretary to the War Office, in 
moving the second reading of the Local Government (County 
Boroughs and Adjustments) Bill, said that one of its main 
objects was to abolish provisional order procedure in regard 
to the constitution of county boroughs. Seven urban districts 
at present had a population of 75,000, and of these, six were 
in the London area and the other was the urban district of 
Rhondda. 

The Bill was read a second time. 


MAGISTRATES’ CLERK’S RETIREMENT. 

Mr. W. G. Hobbs, chief clerk at Marlborough-street Police 
Court, retired lest week after an association with police courts 
dating back to 1888. Entering the Civil S-rvice in 1880, 
when police courts were a branch of that department, he 
passed successively to the Wandsworth, North London, ‘and 
West London Courts before, in 1921, becoming chief clerk to 
the cosmopolitan court off Regent-street. Mr. Hobbs recalls 
many famous cases. He is being succeeded by Mr. Lieck 
(of the Thames Court). 
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NEW PENSION ACTS. 


Two Acts of Parliament dealing with pensions came into 
force on the Ist inst. These are the Teachers (Superan- 
nuation) Act, 1925, and The Fire Brigade Pension Act. The 
first Act brings the new pension scheme into force for - »mbers 
of the teaching profe ssion, and under it teachers have to 
contribute 5 per cent. of their salaries forthe pension fund, 
whilst from 1st April, 1928, the employers have to contribute 
a like amount. 1e present salaries of pensionable teachers 
are estimated at approximately £50,000,000 a year, and their 
5 per cent. will thus amount to £2,500,000 a year. When the 
employers begin to contribute 5 per cent. the annual charge on 
the rates will be £1,100,000. 

The Fire Brigade Pension Act makes provision respecting 
the retirement, pensions, allowances and gratuities of pro- 
fessional firemen who are members of fire brigades in Great 
Britain and their widows, childrenand dependents. Pensioners 
may retire at fifty-five, and must retire at sixty,orwhen they 
are incapacitated by injury received in performing their duty. 
Five per cent. of their pay is deducted to make up the pension 
fund. 


THE PRIVY COUNCIL. 

When the Judicial Committee of the Privy Council com- 
menced the Easter sittings on Thursday last, the list of causes 
to be heard was not quite so long as that during the Hilary 
term There were, nevertheless, no fewer than thirty causes 
down for decision. Included in the list were two Australian 
appeals, the same number as in the Hilary term, ten from 
Canada and Newfoundland, as compared with two last term, 
and two Crown Colony appeals, against five last term. 

Indian appeals, as a rule, are numerous, and they out- 
numbered those of last term by three, totalling twenty-one. 
In addition, there were no fewer than twelve reserved judg- 
ments to be given. These included the judgment in the appeal 
of the King of Swaziland, which deals with the grant to a 
local development company of lands wherein are buried 
former kings of the Swazis, and which include the mountain 
strongholds of the Swazi people. An interesting judgment 
will be that in the case which was heard last term brought by 
Mrs. Scales, an Australian widow, against the executors of 
her late husband’s will. Another appeal to be heard is that 
of the Canadian Manufacturing Company against the St. 
Maurice Power Company Limited, which concerns the right 
to construct a dam across the St. Maurice River. 





SLANDER BY WIRELESS. 


The first conviction in America for “ slander ”’ by wireless 
has been recorded at Chicago. 

On a recent night a wireless news “ bulletin ’’ was broadcast 
from one of Chicago’s leading entertainment centres, the 
Moulin Rouge Cabaret, to the effect that the State Attorney, 
Mr. Crowe, was a visitor to the cabaret that night, and was 
entertained by some of the lady members of the cabaret. 
The State Attorney issued a writ for libel, but this was later 
reduced to a slander charge. 

The proprietor of the establishment has now been ordered 
by the courts to pay a fine of £5 and costs for “ disorderly 
conduct.” Judge Gentze l, in recording the penalty, con- 
sidered the action the ‘‘ pioneer radio slandering case in the 
United States and probably in the world.” 





U.S. TARIFF ACT TEST. 

In the first test of the constitutionality of the flexible 
provision of the Tariff Act the Government has won a victory. 

The United States Customs Court at New York recently 
held by a majority the opinion that the President, in increasing 
the rate of duty on barium dioxide, was only carrying out the 
expressed will of Congress, and such action, therefore, was in 
ca. sense a usurpation of the constitutional privileges of that 

The minority opinion, delivered by Judge Brown, declared 
that the flexi ble provision of the tariff was unconstitutional, 
because it was an attempted delegation or transfer of legis- 
lative power and taxing power to the executive authority. 

We understand that the case is to be carried to the United 
States Court of Customs Appeals by the plaintiffs, Mr. J. W. 
Hampton, Jun., and Co., of New York, and eventually, if 
there is another adverse decision, to the Supreme Court at 

‘ashington. 


THE MIDDLESEX HOSPITAL. 
WHEN CALLED UPON TO ADVISE aS TO LEGACIES, PLEASE DO NOT 
FORGET THs CLarms OF THE MippLEsEx Hospita., 
WHICH IS URGENTLY IN NEED oF FuNps ror its Humane Work. 








Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate 5%. 
Thursday, 22nd April, 1926. 















Next London Stock Exchange Settlement. 


MrvpLa Interest ‘28LDWITe 
1 sth Apl. TID. 08. 
English Government Securities. €ada/\£ad. 
Consols 24% - oe ° 54g | 412 0 — 
War Loan 5% 1929-47 oe lO1gg | 418 0/418 0 
War Loan 44% 1925-47 954 414 0,418 O 
War Loan 4% (Tax free) 1929- 47 993 |4 00,4 0 0 
War Loan 34% Ist March 1928 ee 77; |313 0) 419 6 
Funding 4% Loan 1960-90 es 8 |413 0° 413 6 
Victory 4% Bonds (available for Estate 

Duty at par) Average life 35 years .. 92 470,49 0 
Conversion 44% Loan 1940-44 .. -- | 906 |413 6,417 6 
Conversion 34% Loan 1961 on 7442/4113 6 — 
Local Loans 3% Stock 1921 or after 63 415 0 — 
Bank Stock ee ee oe oo | 25 «| 418 0 — 
India 44% 1950- 55 os 894 |5 10/5 6 O 
India 34% ‘ oe oe 68 |5 2 0 = 
India 3% we ee 683 | 5 2 6 -- 
Sudan 44% 1939-73 922 | 417 0/419 0 
Sudan 4% 1974 .. ‘ 85% | 413 0,417 0 
Transvaal Government 3% Guaranteed 

1923-53 (Estimated life 19 years) .. 79}xd' 315 6/413 6 

Colonial Securities. 
Canada 3% 1938 er 83} | 312 6/418 0 
Cape of Good Hope 4% 1916-36 : 91 |48 0/5 1 6 
Cape of Good Hope 34% 1929-49 oo | 48 6/5 1 U 
Commonwealth of Australia 5%, 1945-75 101f | 418 0,419 O 
Gold Coast 44% 1956 ae .| 934 | 416 6/419 0 
Jamaica 44% 1941-71 23 | 417 0/417 0 
Natal 4% 1937 .. 904 |4 8 0 419 6 
New South Wales 43% 1935-45 004 |419 0\5 4 6 
New South Wales 5% 1945-65. e8§ |5 10/5 2 6 
New Zealand 44% 1945 944 (415 6'5 0 0 
New Zealand 4% 1929 .. 05§ | 4 3 6/512 0 
Queensland 34% 1945 . 77 |411 0/5 8 6 
South Africa 4% 1943-63 8 |414 0 417 0 
8. Australia 34% 1926-36 8 |4 16 570 
Tasmania 3$% 1920-40 .. 833 |440 5 2 0 
Victoria 4% 1940-60 823 |417 0/5 0 6 
W. Australia 44% 1935-65 904 (419 6 6 2 6 
Corporation Stocks. 

Birmingham 3% on or after 1947 or 

at option of Corpn. 624 | 416 0 — 
Bristol 34% 1925-65 7k | 413 615 0 0 
Cardiff 34% 1935 883 |319 61/5 1 6 
Croydon 3% 1940-60 673 |4 90/5 1 6 
Glasgow 24% 1925-40 .. 764-43 5 0 416 0 
Hull 34% 1925. 55 ‘ ; oe 75t 413 0 6 1 6 
Liverpool 34% on or after 1942 at 

option of Corpn. 72§ | 417 0 —_ 
Ldn. Cty. 24% Con. Stk. after 1920 at 

option of Corpn. 51} | 416 6 — 
Ldn. Cty. 3% Con. Stk. after 1920 at 

option of Corpn. 62; | 416 0 _ 
Manchester 3% on or after 1941 oi 624 /416 0 _ 
Metropolitan W ater Board 3% ‘A’ 

1963-2003 . -- | 62g | 416 0 
Metropolitan Water Board 3% ‘B’ 

1934-2003 ° ae ~ 62} 4 16 416 0 
Middlesex C.C. 34% 1927-47 79 (| 4 8 5 0 6 
Newcastle 34% irre -deemable 734 (415 6 _ 
Nottingham 3% irredeemable .. 6lxd | 4 18 - 
Plymouth 3% 1920-60 67} 49 6 5 O 6 

English Railway Prior Cheese. 
Gt. Western Rly. 4% Debenture , 804 (| 419 6 _ 
Gt. Western Rly. 5%, Rent Charge 98} 5 1 6 _ 
Gt. Western Rly. 5% Preference ‘ 924 |5 8 0 -- 
L. North Eastern Rly. 4% Debenture . . 763 |5 4 O _ 
L. North Eastern Rly. 4% Guaranteed 72 510 0 _ 
L. North Eastern Rly. 4% lst Preference 644 | 6 4 0 -- 
L. Mid. & Scot. Rly. 4% Debenture 79h |5 O 6 —_— 
L. Mid. & Scot. Rly. 4% Guaranteed .. 764 |5 5 0 _ 
L. Mid. & Scot. Rly. 4% Preference 714 |512 0 — 
Southern Railway 4% Debenture 7944 |5 06) — 
Southern Railway 5% Guaranteed 97 5 3 0 a 
Southern Railway 5% Preference es 2 5 8 6 -— 
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Court 


Papers. 


Supreme Court of Judicature. 


ROTA OF REGISTRARS IN ATTENDANCE ON 


EMERGENCY 
Rota, 
Monday Apl.19 Mr. Jolly 
Tuesday .. 20 More 
Wednesday 4 Synge 
Thursday... 22 Ritchie 
Friday . 2 
Saturday .. 2 
Date. 


Date. 


Bloxam 
Hicks Beach 
Mr. JUSTICE 
ASTBURY. 
Mr. Ritchie 
Synge 
Ritchie 
Synge 
Ritchie 
Synge 


Monday Apl. 16 
Tuesday .. % 
Wednesday 2 
Thursday... 22 
Friday . 
Saturday .. : 


APPEAL COURT 


No.1. 

Mr. Bloxam Mr. 
Hicks Beach 
Jolly 
More 
Synge 
Ritehie 

Mr. Justice 
LAWRENCE. 

Mr. Synge Mr. 
Ritchie 
Synge 
Ritchie 
Synge 
Ritchie 


Mr. JusTiCcE 
ROMER. 
Mr. Hicks Beach 
Bloxam 
Hicks Beach 
Bloxam 
Hicks Beach 
Bloxam 
Mr. JUSTICE 
TOMLIN. 
Mr. More 
Jolly 
More 
Jolly 
More 
Jolly 


Mr. ee 


Blotam 
Hicks Beach 
Bloxam 
Hicks Beach 
Bloxam 
Hicks Beach 

Mr. Jo STICE 


ZASTER SITTINGS, 1926. 


COURT OF APPEAL. 
IN APPEAL Court No. I. 

Tuesday, 13th April—Exparte Applica- 
tions, Original Motions, Interlocutory 
Appeals from the Chancery and 
Probate and Divorce Divisions, and 
if necessary, Chancery Final Appeals. 

Wednesday, 14th April—Final Appeals 
from the Chancery Division will be 
taken and continued until further 
notice 

IN APPEAL Court No. II. 

Tuesday, 13th April-—Exparte Applica- 
tions, Original Motions, Interlocutory 
Appeals, and if necessary, Final 
Appeals from the King’s Bench 
Division, 

Wednesday, 14th April—Final Appeals 
from the King’s Bench Division will 
be taken and continued until further 
notice 

HIGH COURT OF JUSTICE. 
CHANCERY DIVISION. 
CHANCERY Court I. 

Mr. Justices EVE. 

Except when other Busioess is adver- 
tised in the Daily Cause List Actions 
with Witnesses will be taken through- 
out the Sittings 

eky Covert IV 

Mr. Justice ROMER 
..Chamber Summonses. 

-Companies (Winding up) 

Business and non-wit 


CHANE 


Mondays 
‘Tuesdays 


list. 
Wednesdays Mots and non-wit list. 
Thursdays .Non-wit list. 

Lancashire Business will be taken on 
Thursdays, 22nd April, 6th and 
20th May 

Fridays .. Mota, shit 
fur cons 
list. 


caus, pets, 
and non-wit 


CHANCERY Court IT. 
Mr. Justice ASTBURY. 


. Sitting in Chambers. 


Mondays 
..Mots and non-wit list. 


Tuesdays 
Wednesdays 
Thursdays 
Fridays 


Fur cons and non-wit list. 
. Non-wit list. 
.. Mots, sht caus, pets and 
non-wit list. 


CHANCERY Court III. 
Mr. Justice LAWRENCE. 

Except when other Business is advertised 
in the Daily Cause List Actions with 
Witnesses will be taken throughout 
the Sittings. 

Judgment Summonses in Bankruptcy 
will be taken on Mondays the 19th 
April, and the 10th May. 

Motions in Bankruptcy will be taken ou 
Monday, the 26th April. 

A Divisional Court in Bankruptcy will 
sit on Wednesday, the 12th May. 


LORD CHANCELLORS’ COURT. 
Mr. Justice RUSSELL. 
Except wher other Business is advertised 
in the Daily Cause List Mr. Justice 
Russell will take Actions with Wit- 
nesses throughout the Sittings. 


CHAN CERY Court V. 
Mr. Justice TOMLIN, 
Until further announcement. 
Mondays ...Royal Commission on 
| Awards to Inventors. 
.. Chamber summonses, 
mots, sht caus, pets, 
procedure summonses 
and non-wit list. 

Fur cons and non-wit list. 

- Non-wit list. 

Motsnon and wit- list. 


Tuesdays 


Wednesdays 
Thursdays .. 
Friday 


THE COURT OF APPEAL. 


EASTER 
FROM THE CHANCERY 
DIVISION. 
(Final List.) 
1925. 
Rowland vy The Air Council 
Re Trade Marks Acts re Applica- 
tions of Robert Bosch A. G 
1926. 
Higginson & anr v Pyman 
Same v Same 
The Public Trustee v Elder 
Stoney v Eastbourne U D C & anr 
Re Companies (Winding Up) re 
Kent Coal 
reduced re Companies (Con- 
solidation) Act, 1908 
Re Companies (Winding Up) re 
South Eastern 
Extension Id & 


1908 


Re Companies (Winding Up) re | 


Extension Id & 
reduced re Companies (Con- 
svlidation) Act, 1908 

Re Thain Thain v Taylor 

Winn v Glasser 


Extended 


SITTINGS, 


Concessions Id & | 


Coalfields 
reduced re | 
Companies (Consolidation) Act, | 


1926. 
Mathieson v Burrup, Mathieson & 
Co ld 
| Bailey v Bailey 
| Rowett, Leakey & Co Id v The 
Scottish Provident Institution 
| Fletcher v Bothway 
| Re G Law, dec Law v Law 
| Re Mary Law, dec Law v Crosse 
(Interlocutory List.) 
Re Schintz Schints v Ware & ors 
Thompson v Raw 
| Same v Same 
FROM THE KING’S 
DIVISION. 
(Final and New Trial List.) 
1925. 
| Re Arbitration Act, 1889 Gorby 
Granite Co ld v Patent Victoria 
Stone Co ld 
Same v Same 
Re Arbitration Act, 1889 Cayzer, 
Irvine & Co ld v The Board of 
Trade (pt hd) 
1926, 
Fuller v Dudney (6.0. March 19) 


3 BENCH 


' Vincent v The Southern Ry 





Bennison v E Hulton & Co 
Equitable Trust Co of New York 
v Dawson Bros Id 
Hamilton v Wolfe 
Lek v Mathews 
George Park & Co ld v Stanford 
Willday v Derby Corpn 
G W K ld & anor v Dunlop Rubber 
Co ld 
Silverman v Stein 
Freeland v Smith 
Dunniclyfe v Johnson & ors 
Sutton v Miles 
Cox v Wiles 
Bucknell v Union Cartage Co ld 
Booth v D & J Welby Id 
Poland v John Pan & Sons 
Heumann v Imex ld 
Cuthbert v Hallam 
FROM THE KING’S BENCH 
DIVISION. 
(Revenue Paper—Final List.) 
For Judgment. 
Betts v Clare & Heyworth and 
Clare & Heyworth ld 
For Hearing. 
Dreyfus, C L v. Commrs. of Inland 
Revenue (s.o. generally June 25) 
Dreyfus, L L v Same(s.o. generally 
June 25) 
Belfour v Mace 
Commrs. 
Parsons (8.0. generally Nov. 26) 
Commrs. of Inland Revenue v 
Newcastle Breweries ld 
W H Muller & Co (London) ld v 
Leetham, Inspector of Taxes. 
Leetham v W H Muller & Co 
(London) Id 
W H Muller & Co (London) Id v 
Commrs. of Inland Revenue. 


Commrs. of Inland Revenue v | 


W H Muller & Co (London) ld 
Hall v Commrs. of Inland Revenue 
Archer Shee v Baker, Inspector of 

Taxgs 
Loewenstein v De Salis, Inspector 

of Taxes 
Thomas, Inspector of Taxes v 

Richard Evans & Co ld 
Jones, Inspector of Taxes v The 

South West Lancashire Coal 

Owners’ Assoc 
Reed, Inspector 

Seymour 
Wateon v Rowles, Inspector of 

Taxes 
Machon, Inspector of Taxes v 

McLoughlin 
T L Boyd & Son ld v Stephen, 

Inspector of Taxes 

FROM THE KING’S BENCH 

DIVISION. 
(Interlocutory List). 
Smith v Gayton 
Hobbs v ‘The People” Pub- 
lishing Co ld & ors (8.0. generally 

March 29) 

Godman v The Times Publish- 

ing Co Id 

Re the Indemnity Act, 1920. 
Daniel Thwaites & Co Id v 
Admiralty 
FROM THE PROBATE AND 
DIVORCE DIVISION. 
(Final List). 
Suffrin, A D v Suffrin, 


of Taxes v 


AE 


of Inland Revenue v | 


FROM THE ADMIRALTY 
DIVISION. 
(Final List). 
With Nautical Assessors. 
Mostyn—1926—Folio 402 Great 
Western Ry Co v Owners of 
8.8. Mostyn 


Without Nautical Assessors. 

Guelder Rose—1925—Folio 87 
Richard Hughes & Co v Fowey 
Harbour Commrs 

(Interlocutory List). 

Lord Strathcona—1924—Folio 610 
The Old Colony Trust Co v 
Owners of 8.8. Lord Strathcona; 
Dominion Coal Co ld, Inter- 
veners v Lord Strathcona Steam- 
ship Co ld 


RE THE WORKMEN'S 

COMPENSATION ACTS. 

(From County Courts.) 
1926. 

Nelmesv Powell Duffryn Steam Coa 
Co ld (Glamorganshire, Merthyr 
Tydfil) (s.o. until after an appeal 
to House of Lords) 

Guest vT Gaston & Co (Lancashire, 
Liverpool) 

Langford v Port of London 
authority (Mayor’s and City of 
London Court) 

Same v Same 

Palmer v_ Crawshay' Bros 
(Cyfartha) ld (Glamorganshire, 
Merthyr Tydfil) 

Ward v Deakin (Staffordshire, 
Stafford) 

Stafford & Wife v D Pettit ld 
(Pembrokeshire, Haverfordwest) 

Bennett v Whitehead Id (Surrey, 
Lambeth) 

Short v 
Preston) 

Jones v Meiros Collieries Id (Gla- 
morganshire, Bridgend) 

Airey v The Whitworth Wholera’e 
Confectionery Co (Lancashire, 
Manchester) 

Hill v L B Holliday & Co ld (York- 
shire, Huddersfield) 

Hines v Tousley Newell, third 
party) (Surrey, Lambeth) 

Ocean Coal Co Id v Davis (Glamor- 
ganshire, Bridgend) 

Flanagan v Ackers, Whitley & Co 
ld (Lancashire, Leigh) 

Atherton v The Chorley Colliery 
Co ld (Lancashire, Chorley) 
Standing in the “ ABATED ” 


List. 


Parker (Lancashire, 


FROM THE KING’S BENCH 
DIVISION. 
(Final List.) 

Commrs of Inland Revenue v The 
Tyre Investment Trust Id (s.o. 
pending settlement 4th Nov. 
1924) 

(Interlocutory List.) 

Donald Campbell & Co ld v Pollak 
(s.o. generally 25th May) 

Re Margaret Louise Thain (pt hd) 
(s.o. generally 13th Oct) 


N.B.—The above List contains Chancery, Palatine and King’s Bench 
Final and Interlocutory Appeals, &c., set down to Ist April, 1926. 
To be continued. 


VALUATIONS FOR INSURANCE.—It is “Ee essential that all ll Polley Holders should 


a a detailed valuation of their effects. ~ = 4 y is , 
nsured, and in case of loss insurers suffer accordingly 
(LinTED), 2, King Street, Covent Garden, W.C.2, "the — ty + 


mi sromn & sons 
ttel valuers 


established over 100 yeoss). have a staff of expert Valuers, and wil) 


and 
be to advise those desiring 


uations for any purpose. Jewels, plate, furs, 


{ , works of art, brie-&-brac a speciality. 











